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ABANDONMENT. 
A widow who abandons her husband without cause, thereby loses 
her right to the homestead and to any interest in the husband's sep- 
arate property upon his death. Sears vy. Sears, 557. 


ACCEPTANCE. 
INSURANCE, 3. 


ACKNOWLEDGMENT. 
AUTHENTICATION, 


ACTION. 
TAXES, 3, 6. 


ADMINISTRATION. 
ADMINISTRATORS. MARRIAGE, 1 
ESTATES OF DECEDENTS. WRIT OF ERROR. 5. 














ADMINISTRATORS. 
AMENDMENT, 1. EQUITABLE TITLE, 1. 
ESTATES OF DECEDENTS. 7, 8. PROBATE MATTERS, 3. 4, 5, 6. 
9, 12, 14. 

1. Where an estate has not been fully administered, it is within the 
jurisdiction of the Probate Court to determine whether an adminis- 
trator de bonis non should be appointed; whether its diseretion in 
ordering an appointment was wisely exercised or not. cannot affect 
the validity of the order. Frost v. Frost, 325. 

2. That suits are pending by and against an administrator, and 
that the property of the estate has not been fully divided among 
those entitled to receive it, constitute sufficient grounds, upon the 
removal or resignation of an administrator, for appointing an admin 
istrator de bonis non upon such estate, Jd. 

3. It has been repeatedly decided by this court that an adminis- 
trator de bonis non may sue the former administrator and his sure- 
ties for the property in his hands unadministered. Johnson vy. Mor- 
ris, 463. 

4, The inventory returned by the administrator being. by statut 
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ADMINISTRATORS—continued. 


prima facie evidence of the property of the estate in his hands, can- 
not be impeached or contradicted by mere loose and indefinite opin- 
ions of witnesses as to its correctness. Id. 

5. The mere fact, that at the time of making an administrator’s 
sale of land the records of the clerk’s office in the county where the 
land is situate, showed that the intestate had conveyed the land in 
his lifetime, of which fact the purchaser had no actual knowledge, 
will afford no defense in a suit brought on a note given for the 
purchase-money. Ward y. Williams, 617. 

6. At law, the rule governing a purchase at administrator’s sale 
is caveatemptor. In equity, if there has been such fraud or mistake 
in the sale as would entitle a purchaser to relief, the burden rests 
on him to establish such facts. It has not been decided by this court 
that a mere want of title in an estate to land, at the time of an ad- 
ministrator’s sale, would constitute an equitable defense. Id. 

7. The suggestion made in Walton v. Reager, 20 Tex., 103, that a 
sale by the intestate, though unknown to the administrator and to 
the purchaser at admiriistrator’s sale, would constitute a fraud upon 
the purchaser: Held, To be obiter dicta. Id. 


ADMINISTRATOR DE BONIS NON. 


ADMINISTRATORS, 3. 


AFFIRMANCE. 


FINAL JUDGMENT. 1. 


AFFIRMANCE ON CERTIFICATE. 


1. The right of an appellee to an affirmance without reference 
to merits, when the appellant fails to bring up and file a transcript 
of the record in time, is not affected by the filing in the court 
below, by appellant, of a written abandonment and waiver of 
his right to appeal; such waiver, being a fact occurring after judg- 
ment, forms no part of the transcript, and could not be therefore 
inquired into by the Supreme Court. Douthet v. Word, 626. 


AGENT. 


AUTHENTICATION, 1. 
NOTARY PUBLIC, 1. 


AGREEMENT OF COUNSEL. 


EXECUTION SALE, 1. 


ALIBI. 


EVIDENCE, 1, 


ALTERATION. 





DEED, 2. 
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AMENDMENT. 
1. Suit was instituted against an administrator upon a rejected 
account, and by mistake the petition alleged the account to be against 
a different estate from that administered on by the defendant. The 
account annexed to the petition, however, showed that it had 
been rejected by the defendant: Held, That as the account was the 
cause of action, an amendment correcting the mistake, and made 
after ninety days from the date of the rejection of the claim, could 
be made, and would relate to the filing of the original petition. 
Kendall v. Riley, 20. 
2. Snit was brought on a promissory note by plaintiff as executor. 
By amendment, over two years after the institution of the suit, 
plaintiff alleged that defendant had converted to his own use a horse 
for which the note had been executed, and asked judgment for the 
value of the horse. To this the defendant pleaded limitation. Held, 
That the amendment set up a new and different cause of action, 
against which limitation ran until the filing of the amendment. 
Wooldridge v. Hathaway, 380. 

3. It is competent to introduce new parties plaintiff by amend- 
ment to the petition: Provided, The amendment does not deprive 
the defendant of any defense he would otherwise have. In such 
amendment it is proper to tax costs on the party amending. Lanes 
v. Squyres, 383. 


APPEAL. 
FINAL JUDGMENT, 4. 


ASSESSMENT. 
EVIDENCE, 10. 
PLEADING, 12, 22. 
TAXES. 


ASSIGNER. 
STATUTES CONSTRUED, 27. 


ASSIGNMENT OF ERROR. 

1, The general assignment of error, that ** the court erred in giving 
judgment for the defendants instead of for the plaintiff,’? might be 
sufficient as an assignment, if the error complained of involved a 
single question of law or one issue of fact to be determined by the 
weight and preponderance of the evidence in favor of one or the 
other party, or merely the sufficiency of the evidence as a whole to 
support the judgment. Austin v. S. C. and S. F. R. R. Co., 234. 

2. The court admonishes parties that the rule requiring assign- 
ments of error to be filed will be enforced. Jd. 

3. An assignment of errors, to serve the purpose of the statute, 
must state the principle or rule of law violated in the court below 
for which the judgment should be reversed, or indicate it by refer- 
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ASSIGNMENT OF ERROR—continued. 
ence to the record with such clearness and certainty that the court, 
on inspection of the transcript, may readily and at once perceive the 
very question proposed for its determination. Clements v. Hearne, 
415. 

4. Unless there is some obvious error, apparent upon the record, 
requiring the reversal of the judgment, the court will not consider 
questions claimed to be raised by a general assignment which points 
out no specific error. Jd. 

5. See example of assignments of errors held insufficient. Id. 


ATTACHMENT. 

LEVY, 12. 

RECONVENTION, 1. 

1. Where the plaintiff in attachment directs the release of prop- 
erty held by a sheriff under the attachment, it is the duty of the 
sheriff to restore the property to the defendant in attachment, or to 
his agent, and on failure to do so, the sheriff and his sureties would 
be responsible. Levy v. McDowell, 220. 

2. Where I. H. purchased, for value and without actual notice, 
from H. and H., who were in possession, lands which had been 
attached as the property of their vendor, in a suit upon a note 
against him and another, the deed to H. and H. being recorded at 
the time of the levy: Held, That L. H. (who, as well as H. and H. 
had been made a party to the suit in which the conveyance to H. and 
H. had been found to be fraudulent) took subject to the attachment 
lien. Hancock v. Henderson, 479. 

3. L. H. pleaded the three and five years’ statute of limitations: 
Held, That was no defense, as against the attachment lien. Jd. 


ATTACHMENT LIEN. 
ATTACHMENT, 2. 


ATTORNEY®Y’ FEES. 
DAMAGES, 11, 12. 
ESTATES OF DECEDENTS, 15. 


AUTHENTICATION. 

One who identifies himself with a transaction evidenced by a writ- 
ten instrument, by placing his name on the face thereof as agent for 
one of the parties thereto, is not competent, as a notary public, to 
take the acknowledgment of any of the parties. Sample v. Irwin, 
567. 


BANKS. 

1. The payment of a raised check to an indorser thereof through 
mistake, may be recovered back by the paying bank to the extent 
of the difference between the original check and the amount to 
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BANKS—continued. 
which it is raised, if there be no other feature in the transaction to 
work an estoppel. The indorsement is substantially a warranty 
on the part of the indorser that there is no mistake in the amount. 
City Bank vy. National Bank, 203. 

2. The general rule is that money paid under a mistake of fact 
may be recovered back, and this although the party paying may 
have had the means of knowledge. Jd. 

3. Mere negligence in making a mistake in the payment of money 
is not sufficient to preclude the party making it from demanding its 
correction. Such negligence does not give to the party receiving 
payment the right to retain what is not his due, unless he has been 
misled or prejudiced by the mistake. This rule does not apply where 
the mistake occurs in not detecting the forged signature of a corres- 
pondent of the drawee. Id. 

4, Asagainst one who passes a raised bill or check, and especially 
in favor of a drawee who pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or duty, reason- 
able diligence in demanding repayment is all that can be required ; 
and when that is exercised and no damage has resulted from the delay, 
the right of recovery is not lost. Jd. 


BANKRUPTCY. 

It is now regarded as settled, that although a discharge in bank- 
ruptey would prevent a personal judgment against the bankrupt, 
the State courts would still have jurisdiction to enforce a lien ac- 

] quired by attachment or otherwise. (Elliott v. Booth, 44 Tex., 180, 
approved.) Hancock v. Henderson, 479. 


BILL OF EXCHANGE. 
PRINCIPAL AND AGENT, 1, 2. 


BONA FIDE PURCHASER. 

ADMINISTRATORS, 6, 7. 

ESTATES OF DECEDENTS, 16. 

1. While a judgment creditor may be a bona fide purchaser, yet if 
he reconvey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. Sllis v. Singletary, 27. 

2. When a bona fide possessor or purchaser of an estate pays 
money in discharge of ab existing incumbrance or charge upon the 
estate, having no notice of any infirmity in his title, he is entitled to 
be repaid the amount of such payment by the true owner seeking to 
recover the estate from him. Walker v. Lawler, 533. 


BOUNDARY. 

SURVEY. 
BREACH OF WARRANTY. 
VENDORS’ LIEN, 7. 
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BURDEN OF PROOF. 

ADMINISTRATORS, 6, 7. 

1. A general denial in a suit to establish a rejected claim against 
an estate, puts the plaintiff upon proof of such account. The jury 
should be so instructed. Kendall v. Riley, 20. 

2. The burden of proving the restoration to reason and the ter- 
mination or practical abandonment of the guardianship of one insane, 
is upon him who seeks the enforcement of a contract against him 
who pleads insanity. Elston v. Jasper, 409. 


BURGLARY. 
CHARGE OF COURT, 5. 


CATTLE. 
INDICTMENT, 1. 


CASES REAFFIRMED. 
1. Fisk v. Varnell, reaffirmed in Cook v. Brown, 73. 
2. Blessing v. City of Galveston, 42 Tex., 461, reaffirmed ia Davey 
v. Galveston Co., 291. 
3. Cain v. The State, 20 Tex., 356, reaffirmed. Jd. 
4. Commissioner of Land Office v. Smith, 5 Tex., 485; Hender- 
son v. Kissam, 8 Tex., 55; Pool v. Pickett,8 Tex., 123; in Free- 
man Vv. Kuechler, 593. 


CASES QUALIFIED. 
1. Calvit v. MeFaddin, 13 Tex., 324, and Randon v. Barton, 4 
Tex., 289, qualified. Heilbroner vy. Douglass, 402. 


CASES DISTINGUISHED. 
Distinguished from Evans v. Mills, 16 Tex., 196-199, ‘inch v. 
Edmonson, 9 Tex., 504. Freeman vy. Kuechler, 599. 
CAVEAT EMPTOR. 
ADMINISTRATORS, 5, 6, 7. 


CHARGE OF THE COURT. 

PRACTICE IN SUPREME COURT, 3. 

PRACTICE IN DISTRICT CouURT, 2, 4. 

THEFT, 2, 3. 

1. Inatrial for theft, the jury returned into court and asked, **Can 
we judge a witness just by what he says on the stand, and not by 
what we know of him privately?’’? To this question the court did 
not reply, but proceeded to give them instructions upon the rules 
governing juries in weighing testimony, &c.: Held, Error. The 
court was not authorized to do more than answer the question and 

inform them that they should decide the case upon the evidence 
adduced upon the trial. Wharton v. The State, 2. 
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CHARGE OF THE COURT—continued. 


2. The question evidently intimated that one or more of the jurors 
had knowledge of facts touching the credibility of one or more of the 
witnesses, and which was not in evidence; the juror should have 
made known such facts, and being sworn as a witness should have 
given his testimony. (Paschal’s Dig., art 3079.) Jd. 

3. A charge upon the weight of evidence. which still leaves to the 
jury in terms the right to consider the degree of weight to be attached 
to the facts referred to in the charge, if not excepted to at the trial, 
is not necessarily a material error. when it can be seen that it was 
not reasonably calculated to injure the rights of the defendant. 
Parrish v. The State, 51. 

4. The Code of Criminal Procedure not only excuses the judge 
before whom a cause is tried from charging on the weight of evi- 
dence, but expressly and pointedly prohibits it. (Paschal’s Dig,. 
arts. 3059, 3060.) Id. 

5. The defendants being tried upon a charge of burglary in the 
common-law form, without stating that the house was entered by 
violence of any kind, the judge instructed the jury that ‘‘if you 
believe from the evidence that the force used to enter said house 
consisted of violence of any character, you may increase the punish- 
ment of the defendant or defendants so found guilty, to confinement 
in the penitentiary for any length of time not to exceed double the 
time above specified,”’ (five years.) The verdict of the jury was ten 
years for each of the defendants: Held, The charge of the court was 
erroneous and the verdict unwarranted, as the indictment did not 
charge that the house was entered by violence of any kind. Wilcox 
v. The State, 146. 

6. When two are indicted jointly for murder, and the evidence is 
circumstantial, the jury should be instructed that they must pass 
upon the guilt of each, and that they may convict one and acquit 
the other. Hampton v. The State, 154. 


CHANGE OF VENUE. 


VENUE, 1, 2, 3, 4. 


CITATION. 











JUDGMENT, 8. 

JUDGMENT BY DEFAULT, 1. 

1. Non-residents of this State who own property within the juris- 
diction of the court, may be cited to appear and answer by publi- 
cation; and the court acquires thereby jurisdiction to hear and 
decide the claim declared upon in the petition. Johnson v. Her- 
bert, 304. 

2. This court has often held that a sheriff’s return showing only 
that service of citation was made ‘by causing publication of the 
writ’ ina newspaper published in the county, is insufficient, and 
will not sustain a judgment by default. Lyon v. Paschal, 435. 
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CIRCUMSTANTIAL EVIDENCE. 
EVIDENCE, 2. 


CITY—CITY CHARTER. 
MUNICIPAL CORPORATIONS. 
TAXES, 3, 4. 


COMMUNITY PROPERTY. 

ESTOPPEL, 3. 

1. Land conveyed by onerous title to the wife is subject to exe- 
cution under a judgment against the husband. Zorn v. Tarver, 519. 

2. The fact that ‘tlove and affection’? formed part of the con- 
sideration of a conveyance to a married woman, does not affect the 
character of that part of the property conveyed for some other 
consideration as community property; and an injunction will not 
be allowed to restrain the sale of such community interest under 
execution against the husband. Jd. 

3. See facts held insufficient to rebut the presumption that land 
conveyed to the wife during coverture was community. Id. 

4, Property conveyed by deed to the wife, pending marriage, is 
presumed to be community property in the abseuce of evidence that 
it was paid for out of the separate estate of the wife. Stanley v. 
Epperson, 645. 

5. By the marriage of the surviving widow, her control over the 
community property ceases, and a judgment against her in a suit 
brought before, but rendered after, her marriage, gives no authority 
for execution against the property in her hands subject to adminis- 
tration. Pucket v. Johnson, 551. 





COMMON LAW, ACT ADOPTING. 
CONSTRUCTION OF STATUTES, 6. 


COMPOSITION. 
CONTRACT, 9, 10. 


COMPROMISE. 

GUARDIAN, 2. 

LIMITATION, 3. 

The rights of the natural guardian do not extend to the control 
and manageinent of the property of the child, or to the compromise 
and settlement of the claim of the child for damages from the death 
of the father by such causes as give to the child the right to dam- 
ages. A compromise by such unauthorized party would not affect 
the rights of the minor. H. & 7. C. R. W. Co. v. Bradley, 173. 


CONFEDERATE MONEY. 
ESTATES OF DECEDENTS, 8, 9. MONEY, 1. 
EVIDENCE, 17. TRUSTS AND TRUSTEES, 3, 4. 
A guardian, by order of the Probate Court, sold land of his ward 
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CONFEDERATE MONE Y—continued. 
ona credit. In part payment of the debt he received Confederate 
mouey, in 1864, and invested a part of it in the purchase of negroes 
for said ward. The action of the guardian was reported to and 
approved by the Probate Court. In a suit after the discharge of 
said guardian for the amount of Confederate money received: 
Held, That the order of the Probate Court approving the acts of 
the guardian in receiving Confederate money and investing it in 
slaves was not a nullity, nor did such approval exceed the juris- 
diction of the Probate Court. Roberts v. Shultz, 184. 








CONSIDERATION. 
COMMUNITY PROPERTY, 1. INJUNCTION, 2. 
JUDGMENT, 3. TENANT, 1. 












CONSTITUTIONAL LAW. 
NEW COUNTIES, 
STATUTES CONSTRUED, 11, 12, 13. 

TAXES, 4. 

1. Section 40, article XII, of the Constitution of 1869, providing 
that ‘tall sales of landed property made under decrees of courts in 
this State shall be offered to bidders in lots of not less than ten nor 



















more than forty acres, except in towns or cities, including sales for 
taxes,”’ while in force, did not operate to render void or subject to be 
collaterally attacked by third parties a sale not actually made in lots 
of forty acres or less, or a decree not directing the sale to be so made 
in enforcing a yvendor’s lien. Cook vy. Brown, 73. 

2. Art. 5, sec. 19, of Constitution of 1869: **'There shall be elected 
in each county, by the qualified voters thereof, as may be directed 
by law, five justices of the peace; * * * they shall hold their offices 
for four years; and should a vacancy occur in either of said offices, 
an election shall be held for the unexpired term’’—taken in con- 
nection with art. 12, sec. 24: **The Legislature shall, at the first 
session thereof, and may at any subsequeit session, establish new 
counties for the convenience of the inhabitants of such new county 
or counties,’’ &e.,—authorizes the Legislature, in the organization 
of such new counties, to provide for the election of justices of the 
peace therein, who should only hold their offices until the next gen- 
eral election, as if such newly-elected officers were elected to fill 
vacancies. Wright v. Adams, 134. 

3. It is the duty of the Legislature to look to the object and pur- 
pose of the different sections of the Constitution which relate to the 
matter under consideration, when called to legislate thereon, and 
where a strict and literal construction of each of its several pro- 
visions would lead to an apparent conflict, which might be obviated 
by interpreting them in accordance with the object and spirit of 
their enactment, it is obviously its duty to pursue the latter course ; 
and if such leading object and purpose of the Constitution can be 
ascertained, it should be followed. Jd. 
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CONSTITUTIONAL LAW—continued. 





4. The purpose of the constitutional provision above was to secure 
uniformity in the time of elections to the office of justice of the peace 
and in the length of the term of office. This purpose, with the power 
to create new counties, would indicate that such uniformity in the 
new county should be established at as early a time as possible. Id. 

5. Section 32 of article 12 of the Constitution of 1869—‘*The 
inferior courts of the several counties in this State shall have the 
power, upon a vote of two thirds of the qualified voters of the re- 
spective counties, to assess and provide for the collection of a tax 
upon the taxable property to aid in the construction of internal 
improvements, provided that such tax shall never exceed two per 
cent. upon the value of such property ’’—was not designed to deter- 
mine the character of such aid or the manner in which it should be 
extended, but the conditions and extent of such aid. Austin vy. G. 
C.& S. F. R. R. Co., 234. 

6. Where there is a grant of power in the Constitution to a depart- 
ment of Government, or to a constitutional or statutory officer, or 
tribunal, without defining the manner and form on or by which it 
is to be exercised and carried into effect, the Legislature may legiti- 
mately prescribe reasonable rules by. which this may be done; and 
when such rules have been enacted for the proper exercise of such 
power, it should be exercised in conformity with such provisions. Jd. 

7. The act of April 12, 1871, entitled ‘*An act to authorize coun- 
ties, cities, and towns to aid in the construction of railroads and 
other works of internal improvement,”’’ prescribed the conditions 
and manner of extending such aid, and was constitutional. Id. 

8. A county under such law could aid in the construction of a 
railroad by taking stock in the company engaged in its construc- 
tion. Id. 

9. During the continuance of the Constitution of 1869, the au- 
thority of the county to aid in the construction of works of internal 
improvement was derived from that instrument. The particular 
mode in which the power could be exercised not having been pre- 
scribed by the Constitution, could be provided for by the legislative 
department. Navigation Co. v. Galveston Co., 272. 

10. ‘There was nothing in the Constitution of 1869 to prohibit the 
Legislature from passing registration laws not inconsistent with its 
provisions. Jd., 273. 

11. Whether an act concerning private corporations, passed De- 
cember 2, 1871, (Paschal’s Dig., vol. 2, p. 1214,) without an enacting 
clause, which was required by the Constitution of 1869, was a valid 
legislative act, discussed. Jd. 

12. The act of February 2, 1856, (Paschal’s Dig., arts. 2061-2071.) 
entitled ‘‘An act to authorize the County Courts of the State to 
grant a license for the retail of spirituous, vinous, and intoxicating 
liquors, in quantities less than a quart, and imposing a license tax 
for such privilege :*’ Held, To embrace but one leading object; its 
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CONSTITUTIONAL LAW—continued. 


subsidiary provisions are legitimately connected with, and tend to 
enforce such main object so expressed in its title. Davey v. Gal- 
veston Co., 291. 

13. ‘**An act to confer additional jurisdiction on the presiding jus- 
tices of the peace in Lamar and Fannin counties, and to prescribe 
the powers and duties of the officers of said courts,’’ enacted May 
26, 1873, (Paschal’s Dig., p. 1300,) is constitutional. Orr vy. 
Rhine, 345. 

14. In the absence of constitutional inhibition against specia! 
legislation, it is no objection to a public statute that it is local in its 
effect. Id. 

15. Constitutions an statutes operate prospectively, unless the 
words employed, or the object in view, and the nature and char- 
acter of a provision, clearly show that it was intended to have a 
retrospective operation. Id. 

16. The court cannot hold that the Legislature has exceeded its 
authority when it can only be shown by uncertain and doubtful 
inferences and deductions. Id. 

17. Section 17 of article 12 of the Constitution of 1869, which pro- 
vides, ** Every law enacted by the Legislature shall embrace but one 
object, and shall be expressed in its caption,’’ discussed. Austin v. 
G.C.& 8S. F. R. R. Co., 234. 


CONSTRUCTION. 


PRESUMPTION, 1. 
RAILWAY COMPANY, 2. 
TRUSTS AND TRUSTEES, 8. 


CONSTRUCTION OF STATUTES. 


CONSTITUTIONAL LAw, 2, 15. 

STATUTES CONSTRUED. 

1. A charter authorizing the construction of a railroad “to 
Brownsville, on the Rio Grande,”’ is not to be restricted to the right 
to build the road to the limits of the city, but it imports an authority 
to extend the road within the corporate limits of the city. Rio 
Grande R. R. vy. Brownsville, 88. 

2. The words *‘ at”? and ** from” are correlative with *‘to,” as 
showing the points from and to which a road may be constructed ; 
and if the first may be used inclusively, so may the latter. Jd. 

3. When the duration or term of an office which is filled by popu- 
lar election is a question of doubt or uncertainty, that interpretation 
should be followed which limits such office to the shortest time. 
Wright v. Adams, 134. 

4. As the statute (Paschal’s Dig., 16) was intended for the benefit 
of the persons therein named, it should receive such a construction 
as will give effect to the intention; therefore the second section of 
the act—‘‘every such action shall be for the sole and exclusive ben- 
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CONSTRUCTION OF STATUTES—continued. 


efit of the surviving husband, wife, child, or children, * * * and 
may be brought by such entitled parties or any one of them; and 
if such parties fail for three calendar months to institute suit, then 
it shall be the duty of the executor or administrator of the deceased,” 
—does not limit the right to sue after three months, to the admin- 
istrator or executor. HH. & T. C.R. W. Co. v. Bradle y, 172. 

5. The right of the children to share in the damages, is not made to 
depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
persons named in the statute. The action, by whomsoever brought, 
is for the benefit of all and to the exclusion of none of the parties 
interested. Id, 

6. The “act concerning wills,*’ (Paschal’s Dig., 5361,) the ‘aet 
concerning conveyances,’’ (Paschal’s Dig., 997.) and the ‘act 
adopting the common law,” (Paschal’s Dig., 978,) being acts passed 
at the same session of the Congress of the Republic, should be con- 
strued together, and so that all parts of said acts not repugnant may 
stand. Lewis v. Aylott, 199. ' 

7. The act concerning wills (of March, 1840, Paschal’s Dig., 
5174-5361) so far as not inconsistent with the probate act of 1870, 
Was not thereby repealed; and the first section of the wills act, pre- 
scribing who may make wills and what may be disposed of, and the 
tenth section, prescribing that a bequest to a witness shall be void, 
are believed to be still in force. Id. 

8. Constitutions and statutes operate prospectively, unless the 
words employed, or the object in view, and the nature and charac- 
ter of a provision, clearly show that it was intended to have a retro- 
spective operation. Orr v. Rhine, 345. 

9. The court cannot hold that the Legislature has exceeded its 
authority when it can only be shown by uncertain and doubtful 
inferences and deductions. Id. 

10. Laws relating to the same subject, enacted during the same 
session of the Legislature, are to be construed together, and are 

ordinarily to be taken as parts of the same act. Austin v. G. C&S. 
F, R. Co., 234. 

11. ‘Two acts passed on the same day, identical in their enacting 
clauses, in one of which the excepting clause is broader than the 
other, must be taken asone act; and the difference in the exceptions 
does not produce a conflict between the acts. Jd. 


CONTINUANCE. 


PRACTICE IN SUPREME CouRT, 13. 


CORPORATIONS. 


MUNICIPAL CORPORATIONS. 

1. A corporation has only such power as has been conferred on it 
by its charter, or with which it has been otherwise empowered by 
law. io Grande R. R. vy. Brownsville, 88. ’ 
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CORPORATIONS—continued. 





2. A company organized by voluntary association, for the pur- 
pose of constructing, operating, and owning a canal, and for the 
purpose of navigation by such vessels as the directory of the com- 
pany might deem proper, between the waters of Galveston bay and 
those of Sabine lake, and the tributaries thereof and therein, to the 
navigable waters of the Mississippi river, and to the end that steam- 
boat navigation might be established between Galveston bay and 
said river and its tributaries, was not such an enterprise as could be 
incorporated under the act of December 2, 1871, (Paschal’s Dig., p. 
1214.) concerning private corporation. Navigation Co. vy. Galveston 
Co., 273. 

3. The act concerning private corporations, of December 2, 1871, 
after describing the many purposes for which private corporations 
might be created, concludes with the following general clause: 
“for any other purpose intended for mutual profit or benefit not 
otherwise especially provided for, and not inconsistent with the 
Constitution and laws of this State :°’ Held, That the general clause 
is controlled by the subject to which it relates, and refers to objects 
of the character of those named in the act. Id. 

4, The act of April 23, 1873, which attempted to validate the act 
of December 2, 1871, concerning private corporations, ‘‘as fully as 
if said act had contained in the first section thereof the legal 
enacting clause,’ could not enlarge the powers of corporations 
created under the provisions of the act of December 2, 1871. Jd. 

5. Under the act of June 2, 1873, entitled ‘‘ An act to promote 
the speedy construction of a canal between the waters of Galveston 
bay and Sabine lake, and in aid thereof,’’ the ‘Texas and Mississippi 
River, Canal, and Navigatiun Company could not have enjoyed the 
immunities and privileges attempted to be secured by that act by 
virtue of its articles of association in any capacity, whether as a 
corporation, a joint stock company, or as individuals, and this, even 
if the act of December 2, 1871, had contained the legal enacting 
clause. Id. 

6. The equitable rights of the Texas and Mississippi River, 
Canal, and Navigation Company, growing out of its articles of 
incorporation and dealings with the county of Galveston, were not 
such as can be enforced by mandamus. Id. 


CONDITIONAL SALE. 





1. This court, by decisions from its very organization, has held that 
a trust may be engrafted in a written instrument by parol testimony. 
Hudson vy. Wilkinson, 444. 

2. In determining whether an instrument is intended to operate asa 
sale or a security, the fact that it is given on account of a pre-existing 
debt; that the time of payment has been extended ; the disparity in 
the amount of the debt and the value of the property; the relative 
condition and situation of the parties and pressure brought to bear to 
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CONDITIONAL SALE—continued. 


induce its execution, and the identity of consequences of failure in 
payment of the whole or of a small part of the debt, should be con- 
sidered in determining the real purpose of the parties and the true 
object intended to be accomplished by the contract. Id. 


CONTRACT. 


CONDITIONAL SALE, 2. LOCATIVE INTEREST. 
DURESS. MORTGAGE, 4. 
EXECUTORY CONTRACT. PARTNERSHIP, 1, 3, 6, 7. 
FActT CASES, 6. PLEADING, 10. 
INSURANCE, 1. PRINCIPAL AND SURETY, 1. 


*VOID AND VOIDABLE, 1, 2. 

1. A waiver of one’s rights under a contract, to be operative, must 
be supported by an agreement founded on a valuable consideration, 
or the act relied on as a waiver must be such as to estop a party 
from insisting on a performance of the contract. Insurance Co. v. 
Lacroiz., 158. 

2. Where a bond with security is exacted of a contractor to secure 
against his failure or inability tocomply with the terms of his contract, 
it cannot be annulled or rescinded for misrepresentations made by 
him as to his solvency. Waco Tap R. R. Co., vy. Shirley, 355. 

3. In a suit to cancel or rescind a contract brought against a con- 
tractor from whom a bond with security had been exacted, evidence 
of the insolvency of the contractor is irrelevant and properly ex- 
cluded. Id. 

4. In asuit bya contractor against a railroad company for damages 
for breach of contract, it is admissible for the railroad company to 
show the inability of the contractor to perform his obligations, and 
that he was unable to respond in damages, for the purpose of showing 
that the loss ‘of the profits which would have been realized by ¢ 
completion of the contract by the contractor was attributable in 
part at least to such inability. Jd. 

5. It is not in all cases required that a railroad company wait until 
it is too late to have work stipulated to be done by a contractor, com- 
pleted by the desired time, in order that the contractor’s inability 
to comply with his contract be demonstrated, ou peril of paying bim 
all the profits to be realized from a performance of his contract ; 
but before taking action in breaking off the contract, the failure of 
the contractor must be shown to have been imminent, &e. Id. 

6. The failure of the sureties to a contract subsequent to its exe- 
eution, is not a sufficient ground for the other party breaking it 
without allowing an opportunity of furnishing new securities. Jd. 

7. Where an agent’s authority to make a contract is subject to ratifi- 
cation by the principal, and in accordance with negotiations between 
the agent and the other contracting party, a contract is executed 
with the principal, the fact that such contract omitted a part of the 
agent’s stipulations would be ground for relief, and to cancel the 
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CONTRACT—continued. 
contract as against the principal; but such omission could not be, 





by order of the court, ingrafted into the contract against the prin- 
cipal. Jd. 

8. To authorize a court of equity to reform a contract, on the 
ground of an important omission, it devolves on the party asking 
such relief to establish satisfactorily the mistake and the terms of 
the contract as sought to be established with that intended by the 
parties at the time of its execution. Id. 

9. To support an agreement that the ereditor take a sum less than 
the whole of an undisputed debt, it is necessary that the contract 
form part of an agreement with the debtor and all his creditors by 
which they were to receive a like sum. This is not supplied by 
allegation and proof that a like setthkement was made with all the 
other creditors. Lane v. Squyres, 382. 

10. The fact that notes given in a composition are not paid at 
maturity, will not invalidate the settlement and restore the original 
debt. Jd. 

11. In suit on a breach of contract for a failure to deliver specific 
articles in consideration of other articles which had been delivered, the 
defendant set up a receipt for money paid, which recited that the spe- 
cific articles bought by defendant were to be paid for in money, and 
which specified the price to be paid for each article. The plaintiff ad- 
mitted the execution of the receipt, and that it was unaltered, except 
as to the particular description of the articles, which, it was averred, 
had been changed : Held, (1) That a charge to the jury, to the effect 
that an alteration of the contract contained in the receipt, if made by 
defendant, without plaintiff's consent, so as to enlarge the defend- 
ant’s rights under it, was a fraud, and destroyed the validity of the 
instrument, was error; (2) that the charge would be correct, in 
reference to a contract in writing upou which recovery was sought ; 
but the receipt, being set up by the defendant as evidence that the 
specific articles were to be paid for in money, and not in other arti- 
cles, and its correctness to that extent being admitted, it was proper 
evidence in resisting a claim for damages for the failure to pay in 
specific articles. Heilbroner v. Douglass, 402. 

12. As between the parties forming a partnership, the executive or 
managing partner may bind himself, on a dissolution of the firm 
and settlement of its affairs, to repay the capital advanced by the 
other partuer, whether profits are made or not. Ford v. McBryde, 
498. 

13. That one member of a firm raised money for use of the busi- 
ness upon a contract fora share of profits instead of interest, the 
party advancing the money not knowing that any other persons 
were interested in the business, does not release the other from lia- 
bility ; such contract being within the scope of the authority of the 
member of the firm making the loan. Id. 

14, The deed of an insane person is not void, but voidable only ; 








672 INDEX. 


CONTRACT —contlinued. 
but such person, whilst actually under legal and subsisting guard- 
ianship, and in support of the guardian’s authority, is conclusively 
presumed incompetent to contract, and his deed, as against his 


guardian, is absolutely void. Elston v. Jasper, 409. 


15. If, however, as an actual fact, the guardianship had been 
practically abandoned at the time of the sale, and the person who 
had been insane was, when the deed was executed, of sound mind. 
the contract, if fair, will be enforced. Jd. 


COSTS. 

1. The agreement between parties to a judgment for the stay of 
execution will not prevent the legal issuance of execution in behalf 
of the officers of court for the costs of the suit. Clegg v. DeBruAl, 
141. 

2. It is competent to introduce new parties plaintiff by amendment 
to the petition: Provided, 'The amendment does not deprive the de- 
fendant of any defense he would otherwise have. In such amend- 
ment it is proper to tax costs on the party amending. Lanes y. 
Squyres, 383. 


CONVEYANCES, ACT CONCERNING, 
CONSTRUCTION OF STATUTES, 6. 


COUNTY. 
CONSTITUTIONAL LAW, 8. 


COUNTY COURT. 

CONSTITUTIONAL LAW, 12. 

STATUTES CONSTRUED, 14, 17. 

1. By section 5 of the act of 12th April, 1871, a special meeting 
of the County Court shall be held on the first Monday after the re- 
turn day of such election, when the court shall ascertain and record 
the result of the election; and if two thirds of the qualified yoters of 
the county shall have voted in favor of the proposition at such elec- 
tion, then it shall be the duty of the court to make such orders and 
adopt such regulations as will give practical effect to the proposition 
so voted for. Under this authority the County Court had authority, 
and it was the duty of the court, to ascertain whether or not two 
thirds of the qualified voters had voted for the proposition; to do 
this it had authority to use the appropriate means of informing itself, 
so that a correct conclusion could be reached; and it’had the right 
to revise the list of registered voters of the county, and drop from 
the count names it had ascertained should be dropped from the list. 
Austin v. G. C. & S. F. R. R. Co., 235. 

2. The County Court, having convened at the proper time, could 
adjourn from time to time, as might be necessary to perform its 
duty. Id. 
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COUNTY COURT—continued. 

3. County bonds may be made payable ‘tin New York,”’ such 
being within the diseretion of the County Court in giving practical 
effect to the proposition voted for, of extending aid by county bonds 
toarailroad. Jd. 


COURT-HOUSE AND JAIL TAX. 
STATUTES CONSTRUED. 20, 21. 


COUNTIES. 

STATUTES CONSTRUED, 12, 13, 14. 

1. A county, under the act of April 12. 1871, concerning railroads, 
could aid in the construction of a railroad by taking stock in the 
company engaged in its construction. Austin v. G. C. & S. F. R. 
R. Co., 234. 

2. During the continuance of the Constitution of 1869, the author- 
ity of the county to aid in the construction of \orks of internal 
improvement was derived from that instrument. ‘he particular 
mode in which the power could be exercised not having been pre- 
scribed by the Constitution, could be provided for by the legislative 
department. Navigation Co. v. Galveston Co., 272. 


CREDITOR. 
LIEN, 1, 2, 5, 6, 7, 8. 


CRIMINAL LAW. 
CRIMINAL PROCEDURE. 
An indictment for theft of ‘*a bull yearling ” is sufficient unde 
the statute for theft of cattle. - Berryman v. The State, 1. 


CRIMINAL PROCEDURE. 

CHARGE OF CourRT, 1, 2, 3, 4, 5, 6. 

1. In a trial for theft the jury returned into court and asked, 
‘**Can we judge a witness just by what he sayson the stand, and not 
by what we know of him privately?*’ To this question the court did 
not reply, but proceeded to give them instructions upon the rules 
governing juries in weighing testimony, &c.: Held, Error. The 
court was not authorized to do more than answer the question and 
inform them that they should decide the case upon the evidence ad- 
duced upon the trial. Wharton v. The State, 2. 

2. The question evidently intimated that one or more of the jurors 
had knowledge of facts touching the credibility of one or more of 
the witnesses, and which was not ia evidence; the juror should 
have made known such facts, and being sworn as a witness should 
have given his testimony. (Paschal’s Dig., art. 3079.) Jd. 

3. Where it is apparent from an inspection of the record that an 

entry of a judgment of conviction before the expiration of two days 

from the coming in of the verdict, did not injuriously affect the 
43 
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CRIMINAL PROCEDURE—continued. 


rights of the defendant, and the same was up to the close of the term 


recognized by the court as a valid subsisting judgment, it wil! not be 
regarded as a material error, requiring a reversal of the judgment. 
Parrish v. The State, 51. 

4, When two are indicted jointly for murder, and the evidence is 
circumstantial, the jury should be instructed that they must pass 
upon the guilt of each, and that they may convict one and acquit the 
other. Hampton y. The State, 154. 


CROSS-ACTION. 


Each party has a substantial right to be confronted with pleadings 
so shaped as to give him reasonable notice of what is designed by 
them; and where facts are plead in defense, without any indication 
that affirmative action, as by cross-bill, was desired upon such facts, 
the plaintiff cannot be expected to defend against such facts as the 
basis of a cross-bill; nor can the party so pleading his defense, after 
the evidence is closed by charge to the jury, change the nature of 
his case from that fairly indicated by his pleadings. Fllis v. Single- 
tary, 27. 


DAMAGES. 


CONSTRUCTION OF STATUTES, 4,5. MORTGAGE, 4. 


CONTRACT, 4. NEGLIGENCE, 1. 
ESTATES OF DECEDENTS, 3, 4. PUBLIC STREET, 1. 
GUARDIAN, 1. RECONVENTION, 1. 


1. Under the act ** authorizing the heirs, representatives, or rela- 
tives of deceased persons to sue for and recover damages where 
the death of such person or persons has been caused or occasioned 
by the negligence, culpable or willful act of another,’’ (Paschal’s 
Dig., 16,) suit may properly be brought by a guardian of the estate 
of the minor children of a man whose death was so caused by a 
railroad company. It is not material whether suit is brought in the 
name of the guardian for his ward, or in the name of the ward by 
his guardian. H. and T, C.R. W. Co. v. Bradley, 171. 

2. As this statute was intended fer the benefit of the persons 
therein named, it should receive such a construction as will give 
effect. to the intention; therefore the second section of the act— 
‘‘every such action shall be for the sole and exclusive benefit of the 
surviving husband, wife, child, or children, * * * and may be 
brought by such entitled parties or any one of them; and if such 
parties fail for three calendar months to institute suit, then it shall 
be the duty of the executor or administrator of the deceased,’’— 
does not limit the right to sue after three months, to the administra- 
tor or executor. Id. 

3. The right of children to share in the damages, is not made to 
depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
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DAMAGES—continued. 











persons named in the statute. The action, by whomsoever brought, 
is for the benefit of all and to the exclusion of none of the part ies 
interested, Jd. 

!. While it is a general rule that future profits cannot be allowed 
in estimating damages, whether the action is on contract or tort, 
yet the exception to it is equally well settled that where labor is to 
be performed from which prefit is to spring as the direct result of 
work done at a contract price, and one party is prevented from 
earning such profit by the wrongful act of the other, the law will 
presume that such loss is the direct and natural result of the breach 
of the contract, and may be estimated in computing damages. Waco 
Tap R.R. Co. v. Shirl Y, 356. 

5. It is the purpose of the law to compensate the party injured 
for the loss which he has sustained by the wrong done him. Td. 

6. While the difference in what it costs to do the work, and the 
price to be paid for it, is to be taken into the estimate in an action 
by a contractor prevented from performing his contract, it is not 
the sole guide or the only fact to be considered in ascertaining the 
damages. Id. 

7. The probable cost of completing a contract for the construc- 
tion of a railroad may be satisfactorily established by proof of the 
value of the material, labor, and skill required. ‘To effect such 
proof, resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify them 
to testify as to such matters. Jd. 

8. The cause of action accrues immediately upon the breach of 
the contract. Suit may be brought at once; witnesses have there- 
fore to estimate the cost of labor and materials at that date; the 
contractor is relieved from all anxiety, trouble, and labor about the 
completion of the work; it is attendant with no further risk on his 
part; he has to make no additional outlay, and is entitled to his 
lamages immediately. ‘These things should be taker iiito consid- 
eration, and to that extent it may be held that the rule is limited; 
that the difference between the cost of doing the work and what 
was to be paid for it is the measure of damages. Id. 

9. Where money or other consideration for an article contracted for 
has not been paid in advance of the time when the article was to 
have been delivered, or where extraordinary circumstances have 
occurred to produce extreme prices in the article during a long 
period of time, over which the suit has been protracted without any 
fault of the defendants, or where there are other circumstances 
attending the transaction, not in the ordinary course of trade, which 
would render it inequitable to allow as a measure of damages the 
highest price of the article after default in delivery, the measure of 
damages should be the value of the article at the time agreed on for 
delivery. with interest on that amount. Heilbroner vy. Douglass, 
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DAMAGES—continued. 

10. Held, That to prove the value of the use per day. and com- 
pute for a long period, is an improper mode of ascertaining the 
value of the hire of a wagon and team, in a suit for damages for its 
conversion. Hudson v. Wilkinson, 445. 

11. Where a person is entitled to vindictive damages, the jury, in 
making up their verdict, may consider the plaintiff’s expense in 
prosecuting the suit; and if their verdict is not so grossly excessive 
as to warrant the court setting it aside, no inquiry can be made as 
to the inducement operating in their minds in reaching their conelu- 
sion. Landa vy. Obert, 539. 

12. We think the plaintiff entitled to recover his attorney fees 
only where they are a part of the damages resulting as the natural 
and proximate consequence of the act complained of. Jd. 


DECEIT. 
PLEADING, 1. 


DECLARATIONS. 
EVIDENCE, 8. 


DESCRIPTION. 
EQUITABLE TITLE, 1 
FACT CASES, 6. 
PROBATE MATTERS, 6. 


DESCRIPTIVE CALL. 
SURVEY. 





DEED. 
EQUITABLE TITLE. TRUSTS AND TRUSTEES, 7, 8. 
EVIDENCE, 15. VoID AND VOIDABLE, 1, 2. 


PROBATE MATTERS, 6. 

1. The words “more or less”? in a deed, in the absence of fraud 
or mistake, ave taken as prima facie evidence that the parties to the 
deed intended to risk a gain or loss in the estimated quantity. Rich 
v. Ferguson, 396. 

2. An erasure or alteration in a deed, after delivery, whether re- 
corded or not, does not reinvest the title in the grantor, or abrogate 
or annul the title of the grantee. Stanley v. Epperson, 645. 


DEFINITION. 
PROBABLE CAUSE, 2. 


DEMURRER. 
MORTGAGE, 1. 
PARTIES, 2. 
PLEADING, 7, 20. 
A bill for partition should set out the title of defendants as well 

as of the plaintiff, and it must appear that the parties of the suit are, 
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DEMURRER—continued. 
among them, entitled to the entire estate; a bill showing other 
parties interested in the partition is defective, and general demurrer 
thereto should be sustained. Ship Channel Co. vy. Bruly, 6. 
s 


DEPOSITIONS. 

1, When the objection is taken in time, that the postmaster who 
mailed depositions offered in evidence failed to indorse thereon the 
name of the person from whom he received the package to be for- 
warded by mail, (such person being the officer before whom they 
were taken,) the objection will be fatal. Laird v. Ivens, 621. 

2. There must be a strictly substantial compliance with the statute 
in taking depositions, and in the form and manner of returning the 
same, and this will be exacted, when exceptions are taken in writ- 
ing, and notice thereof given before the trial. Jd. 


DILLIGENCE. 
NEGLIGENCE, 1. 

DISCLAIMER. 
PLEADING, 19. 


DRAFT. 
RAISED CHECK. 


DURESS. 

Threats of a criminal prosecution for embezzlements and of a 
civil action for money claimed to have been wrongfully and fraud- 
ulently withheld, not importing a purpose to make any unusual, 
harsh, oppressive, or illegal use of the process threatened, do not 
constitute duress such as will avoid a contract entered into under 
such influence. Landa vy. Obert, 539. 


ELECTION. 

COUNTY COURT, 1. 

JUSTICE OF THE PEACE, 3, 4. 
ERROR BOND. 

PRACTICE IN SUPREME COURT, 2. 


EQUITY. 


ADMINISTRATORS, 6. LOCATIVE INTEREST, 3. 
CONTRACT, 8. PLEADING, 16. 

ESTATES OF DECEDENTS, 15. PROBATE MATTERS, 6. 
LIMITATION, 3. SUBROGATION. 

1. A court of equity will not make a decree where it is evident 


that it cannot definitely settle the rights of the parties in interest, or 
make a final disposition of the subject of litigation. Ship Chan- 


nel Co. v. Bruly, 6. 
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EQUIT Y—continued. 

2. Where an ageut’s authority to make a contract ‘is subject to 
ratification by the principal, and in accordance with negotiations 
between the agent and the other contracting party, a contract is ex- 
ecuted with the principal, the fact that such contract omitted a part 
of the agent’s stipulations would be ground for relief and to cancel 
the contract as against the principal; but such omission could not 
be, by order of the court, ingrafted into the contract against the 
principal. Waco Tap R. R. Co. v. Shirley, 357. 


EQUITABLE TITLE. | 
At the April Term, 1857, of the Probate Court of Kaufman coun- 

ty, an order was made allowing the application of an administrator 
to sell “*the real estate of the decedent, consisting of four hundred 
and six acres of land,”’ ‘ixing the time and place of sale, and direct- 
ing that the sale be ‘tin accordance with law.’’ ‘The inventory 
showed that the only land owned by the estate was a tract of four 
hundred and six acres. The administrator returned an account of 
sale of four hundred acres, at $2.35 per acre, amounting to $954.10, 
At the July Term thereafter, the court approved the sales and or- 
dered that the administrator ‘*make a good and sufficient deed to 
the purchaser.’? The administrator executed a deed, attempting 
to give field-1otes, but misdescribing the land. The purchase-money 
was paid by the purchaser: Held, (1) That the absence of particular 
description in the proceedings ordering and approving the sale was 
at most an irregularity, and not rendering the proceedings void ; (2) 
that the order of sale, sale, confirmation, and payment of purchasec- 
money constituted an equitable title, without deed ; and (8) the exe- 
cution of an imperfect deed did not affect the rights of the vendor. 
McBee v. Johnson, 634. 


ESTATES OF DECEDENTS. 





ABANDONMENT, 1. GUARDIAN. 
ADMINISTRATORS. HOMESTEAD, 3. 
CONFEDERATE MONEY, 1. PARTIES, 2, 4, 9, 12, 13. 
CONSTRUCTION OF STATUTES, PLEADING, 11, 18. 

4, 5. PROBATE MATTERS. 
EQUITABLE ‘TITLE. SUBROGATION. 


1. Under the act “‘anthorizing the heirs, representatives, or rel- 
atives of deceased persons to sue for and recover damages where 
the death of such person or persons has been caused or occasioned 
by the negligence, culpable or willful act of another,’ (Paschal’s 
Dig., 16,) suit may properly be brought by a guardian of the es- 
tate of the minor children of a man whose death was so caused by a 
railroad company. It is not material whether suit 1s brought in the 
name of the guardian for his ward, or in the name of the ward by 
nis guardian. H. & T. C. R. W. Co. v. Bradley, 171. 

2. The rights of the natural guardian do not extend to the control 
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nnd management of the property of the child, or to the compromise 
and settlement of the claim of the child for damages from the death 
of the father by such causes as give to the child the right to dam- 
aves. A compromise by such unauthorized party would vot affect 
the rights of the minor. Id. 

3. As the stutute (Paschal’s Dig., 16) was intended for the benefit 
of the persons therein named, it should receive such a construction 
as will give effect to the intention ; therefore the second section of 
the aet—every such action shall be for the sole and exclusive ben- 
efit of the surviving husband, wife, child, or children, * * * and 
may be brought by such entitled parties or any one of them; and if 
such parties fail for three caleudar months to institute suit, then it 
shall be the duty of the executor or administrator of the deceased,” 
—<loes not limit the right to sue after three months, to the adminis- 
trator or executor. Jd. 

1. The right of the children to share in the damages, is not. made 
to depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
persons named in the statute. The action, by whomsoever brought, 
is for the benefit of all and to the exclusion of none of the parties 
interested. Id. 

5. Ina suit to establish a rejected claim for services rendered in 
carrying on a plantation belonging to an estate, under contract with 
the administrator, the petition is defective, unless it be alleged that 
the price claimed is reasonable. Adriance y. Crews, 181. 

6. It is believed that the act of May 19, 1871, (Paschal’s Dig., 
6826,) removing the disabilities of witnesses on account of interest, 
&c., applied to ordinary suits in the courts; and it cannot be con- 
strued so as to apply to ex parte proceedings, or the proof of wills, 
deeds, mortgages, &. Lewis v. Aylott, 190. 

7. The prohibition in the second section of said act, (Paschal’s 





Dig., 6827,) “that in actions by or against executors, administrators, 
or guardians, * * neither party shall be allowed to testify,”’ &c.. 
was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested; and in a proceed- 
ing to probate a nunecupative will, it was improper to allow parties 
interested to testify to the **statements by or transactions with the 
deceased,”’ which facts constituted the will sought to be admitted to 
probate. Id. 

8. An executor was authorized, by will, to administer the estate 
Without control of the Probate Court, and specially directed to 
have the estate ‘inventoried, and to divide it equally in property 
or money,” it being also left to his discretion to make a just and 
equal partition between two legatees named in the will, ** either in 
kind or by sale, and partition of the proceeds; °’ under this author- 
rity the executor, in 1864, sold the property of the estate for 
Confederate money; in a suit by the legatees against the cx- 
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ecutor for the value of the estate: Held, Error to instruct the jury 
**that a person occupying a fiduciary relation (an executor occupies 
that relation) could not legally receive Confederate money in pay- 
ment for property sold by such: person.’ Kennedy v. Briere, 305. 

9. Where a power was given to administer an estate and to di- 
vide it in property or money, in the discretion of the trustee, and 
the instrument conferring the power does not show in what sense 
the word money was used, it may be ascertained and inferred from 
the nature and character of the business to which it refers; the 
habits, usage, and general course of dealing; the situation of the 
country; the kind of circulating medium in ordinary use, and the 
sense in which the word is generally understood in business trans-, 
actions at the time and in the locality where the instrument was 
drawn. Id. 

10. A surviving partner running a steam-imill which belonged to 
the partnership, under authority of the Probate Court, bought new 
boilers for the mill: Held, hat the estate was not bound, except 
upon the survivor accounting for the profits of the mill aud showing 
that the estate had been benefited by such purchase. An assignee 
holding the claim could only charge the estate by making the same 
proof. Cock v. Carson, 429. 

11. Asurviving partner cannot bind the estate of a deceased mein- 
ber of the firm for debts incurred by him subsequent to its dissolution 
by the death of a member of the firm. Jd. 

12. The fact that a sale of land belouging to an estate was or- 
dered, on the petition of the administrator, to enforce a lien thereon, 
under the probate law of 1848, does not affect the title of the pur- 
chaser. Davis v. Touchstone, 490, 

13. The provision of the statute requiring the order for the sale 
of property of an estate, to describe the property, like the provision 
requiring the application of the administrator to be accompanied by 
an estimate of expenses and claims, and to be verified by :ffida- 
vit, must be regarded as directory. Jd. 

14. After confirmation of an administrator's sale to one pur- 
chaser, it is competent for the court to change the order, and 
confirm the sale in the name of a diiferent purchaser, with the 
consent of him to whom the sale was first coufirmed. In the ab- 
sence of evidence to the contrary, such consent will be presumed. 
Id. 

15. In 1846 A and B, as attorneys for an administrator, rendered 
professional services in a suit involving his intestate’s title to a league 
of land; in 1852, C, one of the heirs, conveyed, as sole owner, the 
league in controversy to D, who, in part consideration, assumed the 
payment of the fees due A and B, and executed a mortgage on the 
entire league to secure the payment of the purchase-money. D 
afterwards set aside three hundred and fifty acres of tie land to A 
and B in payment for their servieccs in the suit, and made a deed 
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thereto. The vendee of A and B, in 1854, conveyed to W. After- 
wards, at a sale ou foreclosure of the mortgage to C by E, the admin- 
istrator on his estate, the entire league was purchased by E as C’s 
administrator. C, during his life, recognized the fact that the lands 
conveyed by him were incumbered by the lien for the fees due to 
A and B: Held, 1. In a suit for the land by E against W, that the 
above facts constituted a sufficient defense ; that E could not repu- 
diate the conveyance under which W claimed, without restoring the 
value of the services for which the conveyance under which W 
claimed the land was made, and that W was subrogated to the 
rights of the attorneys Aand B. 2. The heir cannot treat the ad- 
justment of a claim against the estate of his ancestor as a nullity, 
while he enjoys without offering to restore the benefit of it. Walker 
v. Lawler, 532. 

16, The mere fact, that at the time of making an administrator’s 
sale of land the records of the clerk’s office in the county where the 
land is situate showed that the intestate had conveyed the land in 
his lifetime, of which fact the purchaser had no actual knowledge, 
will afford no defense in a suit brought on a note given for the pur- 
chase-money. Ward vy. Williams, 617. 

17. At law, the rule governing a purchase at administrator’s sale 
is caveat emptor. In equity, if there has been such fraud or mis- 
take in the sale as would entitle a purchaser to relief, the burden 
rests on him to establish such facts. It has not been decided by this 
court that a mere want of title in an estate to land, at the time of 
an administrator’s sale, would constitute an equitable defeuse. Jd. 

18. The suggestion made in Walton v. Reager, 20 Tex., 103, that 
a sale by the intestate, though unknown to the administrator and to 
the purchaser at administrator’s sale, would constitute a fraud upon 
the purchaser: Held, To be obiter dicta. Id. 


ESTOPPEL. 





BANKS, 1. PARTIES, 11. 
CONTRACT, 1. RAILWAY COMPANY, 5. 
EVIDENCE, 6. TRESPASS TO TRY TITLE, 11. 


INSURANCE, 3. 

1. In order that a former judgment should operate an estoppel on 
rights asserted in a second action, it is essential that the issue in 
the second action, upon which the former judgment is brought to 
bear, was a material issue in the first action, necessarily determined 
by the judgment therein, and that the former judgment was upon 
the merits. Cook v. Burnley, 97. 

2. To be a bar to future proceedings, it must appear that the 
former judgment necessarily involved the determination of the 
same fact to prove or disprove which it is offered in evidence. It is 
not enough that the question was in issue in the former suit. It 
must also appear to have been precisely determined. Where, in the 
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ESTOPPEL—continued. 
answer, various matters of defense are set forth, some of which 
relate to the maintenance of the suit and others to the merits, and 
there is a general decree dismissing the bill, it cannot be regarded 
as a bar to future proceedings. Zd., 98. 

3. A purchaser of land from the husband, as administrator of his 
deceased wife’s estate, sold by him under proceedings in the Pro- 
bate Court, insisted on as insufficient to bind the estate. is not 
estopped from denying that the property was community property 
by the inventory of the husband as administrator. Watson v. Hew- 
itt, 472. 

4, Only such parties as have acted on -the faith of admissions, 
or against whom the subsequent assertion of the truth of the case 
would operate as a fraud, can insist upon the estoppel. Id. t 

5. A defendant, in trespass to try title, who, after selling the 
land in controversy to a third party, had acquiesced and consented 
to the erasure of the name of his vendee from the deed which 
he had made, and the insertion of the plaintiffs name therein, after 
a purchase and payment therefor by the plaintiff, is estopped from 
denying the title of the plaintiff. Stanley v. Epperson, 645. 





EVIDENCE. 

ADMINISTRATOR, 6, 7. PLEADING, 15. 
BURDEN OF PROOF. PRACTICE IN DISTRICT 
CONDITIONAL SALE, 1, 2. CouRT, 17. 
CONTRACT, 1, 3, 4, 5, 9, 10,11. PRINCIPAL AND AGENT, 1. 
DAMAGES, 4, 5, 6, 7. RAILROAD COMPANY, 9, 11. 
DEPOSITIONS. RECITALS, 1. 

: INSURANCE, 3. TRESPASS TO TRY TITLE, 2, 6, 
OUTSTANDING TITLE, 1. 5. ae 
PAROL EVIDENCE. WILL, 1. 
PARTNERSHIP, 4. WITNESS. 


1. On a trial for theft, two witnesses testified to facts tending to 
establish the guilt of the accused; nine other witnesses testified to 
an alibi for defendant, which was inconsistent with the truth of the 
testimony given by the two witnesses ;—on appeal from a judgment 
of conviction: Held, ist, that the district judge trying the case had 
far better means of judging as to the weight to be given to the evi- 
dence of the respective witnesses, by an observation of their manner 
of testifying and their apparent intelligence, than that possessed by 
the Supreme Court upon merely seeing their evidence in writing; 
2d, that the weight of evidence does not necessarily depend upon 
the number of witnesses; 3d, that the Supreme Court will not un- 
dertake to control the action of the District Court and jury trying 
the case, unless there has been something more than a mere pre- 
ponderence in the number of witnesses who testify to facts incon- 
sistent with guilt. Parrish vy. The State, 51. 

2. The want of consent of the owner in prosecutions for theft 
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EVIDENCE—continued. 


may be established by circumstantial evidence. Wilson v. The State, 
76. 

3. On a trial for theft of two oxen, where the testimony showed 
that the oxen were taken from the possession of a widow claiming 
them as her own, but they appeared to be unadministered commu- 
nity property of the estate of her husband: Held, Proper to instruct 
the jury, “if the proof shows that she had the oxen in possession, 
and claimed and exercised acts of ownership over them, the pre- 
sumption would be that she was the owner, in the absence of satis- 
factory evidence to the contrary; * * and if the proof further 
satisfies the jury that the defendant took the said oxen from the 
possession of the owner without her consent, they will find him 
guilty.”’ Henry v. The State, 84. 

4, On a trial for theft of property from the possession of a party 
who is shown to be a joint owner, aud who had the property in pos- 
session, such testimony is sufficient proof of ownership. Id 

5. It may always be shown by evidence aliunde, that any matter 
which the issue was broad enough to cover arose and was determined 
in a former suit. If it appears, prima facie, that a question has 
been adjudicated, it may be proved by parol testimony that such 
question was not in fact decided by the former suit. Cook vy. Burn- 
ley, 97. 

6. If, from the record alone, no intimation is given whether a 
particular matter has been determined or not in a former suit, it is 
incumbent on the party alleging that a question has been settled 
by a former judgment, to support his allegation by proof aliunde. 
Id. 

7. Where the wife is called to testify in behalf of her husband, 
on trial in a criminal case, the prosecution has the right to cross- 
examine her touching her testimony on a former trial or examina- 
tion of the same case. Hampton v. The State, 154. 

8. The mother, as natural guardian, having no authority to com- 
promise and adjust the rights of her children for. damages, under 
art. 16, Paschal’s Dig., it was not error to exclude contemporaneous 
declarations made by her, showing that her written release was in- 
tended to inelude damages as well accruing to her children as to 
herself. H. & 7. C. R. W. Co. vy. Bradley, 172. 

9. The testimony of a party that he was ** interested ’’ in business 
with another, not showing the extent or manner of such interest, is 
insufficient evidence of partnership. Levy v. Mc Dowell, 220, 

10. To maintain a suit for taxes, in the absence of statutory au- 
thority, an assessment must be shown, and demand of the tax made 
of the delinquent. The taxpayer must be first in default by his 
failure to pay. Lockhart v. City of Houston, 317. 

11. While the difference in what it costs to do the work, and the 
price to be paid for it, is to be taken into the estimate in an action 
by a contractor prevented from performing his contract, it is not 
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the sole guide or the only fact to be considered in ascertaining the 
damages. Waco Tap R. R. Co. vy. Shirley, 357. 

12. The probable cost of completing a contract for the construe- 
tion of a railroad may be satisfactorily established by proof of the 
value of the material, labor, and skill required. ‘To effect such 
proof, resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify them 
to testify as to such matters. Jd. 

13. Where a paper is in the form of a receipt. but includes the 
terms of a contract, such receipt cannot be altered by parol testi- 
mony. Lanes v. Squyres, 383. 

14. The words ‘more or less”’ in a deed, in the absence of fraud 
or mistake, are taken as prima facie evidence that the parties to 
the deed intended to risk a gain or loss in the estimated quantity. 
Rich vy. Ferguson, 396. 

15. A deed for a tract of land described by metes and bounds, and 
of estimated quantity for a given sum, imports a sale in gross, anda 
much larger deficit in quantity would be required to evidence mis- 
take than where the sale was by the acre. Id. 

16. In suit on a breach of contract for a failure to deliver specitic 
articles in consideration of other articles which had been delivered, 
the defendant set up a receipt for money paid, which recited that 
the specific articles bought by defendant were to be paid for in 


i 


money, and which specified the price to be paid for rticle. 
The plaintiff admitted the execution of the receipt, ap t was 
unaltered, except as to the particular description of . .tticles, 


which, it was averred, had been changed: Held, (1) That a charge 
to the jury, to the effect that an alteration of the contract contained 
in the receipt, if made by defendant, without plaintiffs consent, so 
as to enlarge the defendant’s rights under it, was a fraud, and de- 
stroyed the validity of the instrument, was error; (2) that the charge 
would be correct, in reference to a contract in writing upon which 
recovery was sought; but the receipt, being set up by the defend- 
ant as evidence that the specific articles were to be paid for in 
money, and not in other articles, and its correctness to that extent 
being admitted, it was proper evidence in resisting a claim for dam- 
ages for the failure to pay in specific articles. Heilbroner y. Doug- 
lass, 402. 

17. The fact that a contract was to be discharged in Confederate 
money, like any other fact, may be proved by the circumstances at- 
tending the transaction. Id. 

18. The plaintiff brought trespass to try title, alleging title to 
the property, derived by descent from her father. Defendant, 
after the plea of not guilty, pleaded specially that the said plaintiff, 
at a time stated, sold all the right, title, and interest that she had 
in and to the lands belonging to the estate of her said father; ** that 
one A B, then a citizen of Lamar county, became the purchaser 
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EVIDENCE—continued. 

of her said interest for the sum of two thousand dollars, and since 
said sale in said year (1853) the said plaintiff had no legal or equit- 
able interest or claim to any real estate owned by her said father 
(naming him) in his lifetime.*’ On the trial, the defendant offered 
to prove by a notary that he took, in 1853, the acknowledgment 
of the plaintiff to a deed conveying all her interest in her father’s 
estate to A B: Held, 1. That the testimony should have been ad- 
mitted; 2. That the plea, in the absence of a special exception to 
its sufficiency, was good as an averment of outstanding title; 3. The 
record failing to disclose that the evidence was objected to as sec- 
ondary in the court below, that objection is not noticed when pre- 
sented first in the Supreme Court. Wells v. Dyer, 432. 

19. The inventory returned by the administrator being, by statute, 
prima facie evidence of the property of the estate in his hands, can- 
not be impeached or contradicted by mere loose and indefinite opin- 
ions of witnesses as to its correctness. Johnson v. Morris, 463. 

20. When the plaintiff in trespass to try title alleges the execution 
by his vendee of a deed to defendant, under which he went into pos- 
session, executed before the institution of a former suit by plaintiff 
against said vendee, to subject the land to the vendor’s lien, and to 
which suit defendant was not a party, the exclusion of all evidence 
concerning the proceedings in said suit is not error. Byler v. John- 
son, 509. 

21. The execution of a deed not properly authenticated for record, 
to which there are subscribing witnesses, cannot be proved by one 
not a witness or party thereto until affidavit has been made, not only 
that the residences of the subscribing witnesses are unknown, but 
that diligent inquiry has been made forthem. Sample v. Irwin, 567. 

22. An affidavit, made for change of venue is not admissible in 
evidence in a suit for slander and false imprisonment. Landa v. 
Obert, 540. 

23. In an action for slander, the publication cannot be proved by 
general reputation; and evidence of reputation of such fact should 
be excluded. Id. 

24. The prohibition in the second section of said act, (Paschal’s 
Dig.. 6827,) ‘*that in actions by or against executors, administrators, 
or guardians, * * neither party shall be allowed to testify,’ &e.. 
Was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested; and in a proceed- 
ing to probate a nuncupative will, it was improper to allow parties 
interested to testify to the ‘**statement by or transactions with the 
deceased,’’ which facts constituted the will sought to be admitted to 
probate. Lewis y. Aylott, 190. . 


EXECUTION. 
COMMUNITY PROPERTY, 5. FINAL JUDGMENT, 2. 
Costs, 1. MARRIAGE, 1. 
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EXECUTOR. 
ESTATES OF DECEDENTS, 8, 9. 


EXECUTION SALE. 
COMMUNITY PROPERTY, 1, 2. FINAL JUDGMENT, 2. 
EXECUTION LIEN, 1. JUDGMENT CREDITOR, 1. 
The agreement between parties to a judgment for the stay of ex- 
ecution, will not prevent the legal issuance of execution in behalf of 
the officers of court for the costs of the suit. Clegg v. DeBruhl, 141. 


EXECUTION LIEN. 

LIEN. 

A land certificate, issued October 5, 1847, was located, the survey 
made December 2, 1851, and the field-notes duly returned to the 
land office. In January, 1853, the grantee of the certificate contracted 
with C to obtain patent for the land in C’s name, or have the title to 
the land vested in C without expense. The laud was in Hood county, 
and was levied on, August 3, 1870, under an execution from Gonzales 
county, against the grantee, and sale was made of the land April 4, 
1871, and the sheriff’s deed placed on record. In the interval between 
the levy and sale, C placed a tenant in possession of part of the land. 
June 12, 1871, the contract between the grantee and C, together 
with a deed carrying it out, were placed on record : Held, That the 
levy of the execution fixed the lien upon the land, and the purchaser 
took a good title against C, notwithstanding his possession of part 
of the land at the time of the sale. Simpson v. Chapman, 560. 


EXECUTORY CONTRACT. 

As against a purchaser from the vendee of whose claim there is 
notice, a sale, had under a decree of foreclosure against the original 
vendee alone, is ineffectual to pass title; it would be otherwise if the 
original vendee had executed a mortgage to secure the purchase- 
money at the time he received a deed ; in such case, the two instru- 
ments together wouid constitute an executory contract, and title 
would not pass until payment of purchase-money. Byler v. John- 

son, 509. 









EXPERTS. 
DAMAGES, 7. 


FALSE IMPRISONMENT. 
EVIDENCE, 22. 













FACT CASES. A 
SHERIFF—SHERIFF SALE, 2. 
SPECIAL ISSUES, 1. 
1. See facts held sufficient to sustain the verdict negativing an 
alleged conversion of property seized by a constable under execu- 
tion. Clegg v. DeBruhl, 141. 
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FACT CASES—continued. 

2. See facts held insufficient to constitute a chattel mortgage. 
Newsom vy. Beard, 151. 

3. See facts evidencing a settlement binding as tothe ward. Rob- 
erts v. Shultz, 184. 

4, See testimony held insufficient to sustain a verdict for the 
amount found. Levy v. McDowell, 220. 

5. When special issues are presented to a jury, they should pre- 
sent the question of fact in litigation. (See special issues insufficient 
to elicit a verdict decisive of the questions involved in the suit.) 
Frost v. Frost, 325. 

6. See facts held insufficient to authorize a court to reform a 
contract. Waco Tap R. R. Co. v. Shirley, 357. 

7. See case of a description of Jand in a deed by an administrator, 
held sufficient. Davis v. Touchstone, 491. 

8. See facts held insufficient to rebut the presumption that land 
conveyed to the wife during coverture was community. Zorn v. 
Tarver, 519. 

9. See a trust deed construed, and acts of the trustee held to be 
unauthorized under it, and therefore void. Ferguson v. Reed, 574. 

10. See statement of case for a verdict held sufficient. Ross v. 
O Neil, 599. 


FEDERAL COURT. 

PLEADING, 17. 

A party against whom a judgment has been rendered in a court of 
the United States, in a suit instituted subsequent to the institution 
of another suit between the same parties, involving tlie same sub- 
ject-matter in the courts of this State, cannot avoid the force of the 
Federal judgment by pleading that it was rendered in a proceeding 
begun after the State court had obtained jurisdiction of the matter 
in controversy, and that the Federal judgment was in fraud of the 
jurisdiction of the State court; though such defense might be good 
if properly pleaded and at the proper time in abatement of the 
second suit, it is no defense to a judgment recovered in a court of 
competent jurisdiction. Cook v. Burnley, 97. 


FINAL JUDGMENT. 

1. The affirmance of a judgment secures its validity as a final 
judgment, whatever may have been the errors committed by the 
court in rendering it; the same result is produced by the failure to 
take an appeal, or by the lapse of time for revising it by a writ of 
error. Whether a judgment actually rendered is made final and 
conclusive in one way or the other, the question would equally 
remain open as to what issue was decided, and what facts were 
involved in that issue, and couclusively determined in its adjudica- 
tion when the judgment is pleaded in bar. Id. 

2. A judgment was rendered against several defendants, sued on 
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FINAL JUDGMENT—continued. 


a promissory note, and a new trial as to part of the defendants was 
granted: Held, That the legal effect of such an order was to so far 
vacate the entire judgment as to render the issuance of execution 
thereon invalid; nor is such a judgment final, from which an appeal 
ean be taken. Long v. Garnett, 400. 

3. Under the statute, only one final judgment can be rendered 
in a case, and that jadgment is not divisible. Jd. 

4. An order, made in an application to direct a trustee in the 
administration of a trust fund, may be appealed from. In such ease 
the trustee is a necessary party to the appeal or writ of error. Ham- 
mond v. Mays, 486. 


FORECLOSURE. 


PARTIES, 10, 11. 
PURCHASER, 1. 


FRAUD. 


ADMINISTRATORS, 6, 7. LOCATIVE INTEREST. 1. 
EVIDENCE, 16. PAROL EVIDENCE, 1. 
INDORSER, 1. PLEADING, 2. 

JUDGMENT, 9. SHERIFFS—SHERIFFs’ SALE, 1. 


GENERAL REPUTATION. 


EVIDENCE, 23. 


GARNISHEE. 


1. A garnishee, served with process froma State court, subsequent 
to suit against him in the United States court, cannot plead payment 
under the proceedings in garnishment in bar of the suit. Mclee v. 
Brown, 503. 

2. It is error to render judgment against a garnishee over his 
answer, which has not been controverted. Id. 


GRANT. 


SURVEY. 


GUARANTY. 


1. There is a plain and broad distinction between the guaranty of 
payment of a note and the guaranty of its collection. The guarantor 
in the latter case is not liable to an action on the mere failure of the 
debtor to pay when due, for he merely stipulates that the note is 
collectable in due course of law by the use of reasonable diligence. 
Evans v. Bell, 553. 


2. A guaranty that ‘if the bearer fails to collect the above amount , 


by Ist of April, I will be responsible for it,’’ is a guaranty that the 
claim is collectable; and to recover thereou, the necessary facts 
fixing liability must be alleged. Id. 
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GUARDIAN. 

CONFEDERATE MONEY, 1. 

PARTIES, 13. 

VorIp AND VOIDABLE, 1. 

1. Under the act “authorizing the heirs, representatives, or rela- 
tives of deceased persons to sue for and recover damages where the 
death of such person or persons has been caused or occasioned by 
the negligence, culpable or willful act of another, (Paschal’s Dig., 
16,) suit may properly be brought by a guardian of the estate of the 
minor children of a man whose death was so caused by a railroad 
company. It is not material whether suit is brought in the name of 
the guardian for his ward, or in the name of the ward by his guard- 


: ian. HH. & T. C. R. W. Co. v. Bradley, 171. 
| 2. The rights of the natural guardian do not extend to the control 


and management of the property of the child, or to the compromise 
and settlement of the claim of the child for damages from the death 
of the father by such causes as give to the child the right to dam- 
ages. A compromise by such unauthorized party would not affect 
the rights of the minor. Jd., 172. 

3. An order discharging a guardian, made after the majority of 
the ward and upon an approval of his settlement account, indorsed 
thereon by the ward, without citation or other notice, is valid ; all 
parties interested being before the court, citation is not neeessary. 
Roberts v. Schultz, 184. 


HEIRS. 
PARTIES 


HOMESTEAD. 

1, A money judgment against a married woman upon her hus- 
band’s note, to secure which she had joined in a trust deed for part 
of the homestead, is unauthorized. Ferguson v. Reed, 574. 

2. A transfer by husband and wife of an undivided interest in 
their homestead, carries with it the right to enjoy the interest so 
conveyed, and the consequent right to the vendee to compel parti- 
tion by any means provided by law. Jd. 

3. A widow, who, without cause, abandons her husband, and lives 
apart from him until his death, cannot claim homestead rights as a 
constituent member of the family ; but such acts do not deprive her 
of her distributive share of the husband’s separate property. New- 
land vy. Holland, 588. 





HUSBAND AND WIFE. 
EVIDENCE, 7. 
PRACTICE IN DISTRICT CouRT, 14. 


IDEM SONANS. 
1. **Coonrod Furnash ” is not idem sonans with ‘Conrad Furi- 
nash.”’ Shields v. Hunt, 424. 
44 
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IDEM SONANS—continued. 
2. A citation by publication of ** McKee 


ss 


will not support a judg- 
ment against ** McRee.”? McRee vy. Brown, 503. 


INDICTMENT. 

1. An indictment for theft of a ** bull yearling 
the statute for theft of cattle. Berryman vy. The State, 1. 

2. An indictment for receiving stolen goods must allege the name 
of the owner of the goods, if known, and the name of the person 
from whom received. The State v. Perkins, 10. 

3. ** Two certain oxen *’ is sufficiently certain as a description of 
stolen property. Henry v. The State, 84. 


. 


’ is sufficient under 


INDORSER. 

PARTIES, 11. 

The indorsement of a raised check is in effect a representation and 
warranty to the drawee that it is genuine, upon which he may rely, 
in making payment, secure in being reimbursed by the indorser after 
discovery of the fraud. City Bank v. National Bank, 203. 


INJUNCTION. 

1. An injunetion against a party, prohibiting him from making 
any claim to land ‘* by publication, writing, or spoken words,” is 
the exercise of extraordinary power, which should be examined 
with close scrutiny before receiving judicial sanction in any case. 
Cook vy. Burnley. 97. 

2. The fact that ** love and affection *’ formed part of the consider- 
ation of a conveyance to a married woman does not affect the 
character of that part of the property conveyed for some other 
consideration as community property, and an injunction will not 
be allowed to restrain the sale of such community interest under 
execution against the husband. Zorn v. Tarver, 519. 


INNOCENT PURCHASER. 
ADMINISTRATORS, 6, 7. 
PURCHASER. 


INSANITY. 

1. When insanity is specially pleaded as a defense to avoid a sale 
and a ratification of a contract after the removal of the disability 
is retied on, such ratification must be pleaded before the plaintiff 
will be permitted to introduce evidence to establish it. Elston v. 
Jasper, 409. 

2. The deed of an insane person is not void, but voidable only; 
but such person, whilst actually under legal and subsisting guard- 
ianship, and in support of the guardian’s authority, is conclusively 
presumed incompetent to contract, and his deed, as against his 

guardian, is absolutely void. Id. 
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INSANITY—continued. 


3. If, however, as an actual fact, the guardianship had been prac- 
tically abandoned at the time of the sale, and the person who had 
been insane was, when the deed was executed, of sound mind, the 
contract, if fair, will be enforced. Id. 

4. The burden of proving the restoration to reason and the 
termination or practical abandonment of the guardianship of one 
insane, is upon him who seeks the enforcement of a contract against 
him who pleads insanity. Jd. 


INSURANCE. 








1. A condition in a policy of insurance, to the effeet that all 
claims under the policy shall be barred, unless prosecuted within 
one year from the date of loss, and that no claim shall bear interest 
before judicial demand, is legal and valid as a part of the contract 
of insurance. Jnsurance Co. y. Lacroix, 158. 

2. When a policy of insurance stipulates that all claims for loss 
shall be barred unless prosecuted within one year from the date of 
the Joss, an allegation in the petition in a suit by the insured, which 
in effect declares that the company agreed not to take advantage of 
the delay in suing on the claim for the loss until the company had 
completed the investigation touching the circumstances attending 
the loss, would, if coupled with an averment that sach agreement 
was made before the expiration of twelve months, state a sufficient 
excuse for not filing the suit within the year. It would be otherwise 
when the agreement was made after the expiration of the year. Id. 

3. On November 11, 1870, an applicant for life insurance in a Con- 
necticut company paid the amount agreed with the local agent on 
account of premium, and received from him the following receipt, 
viz: 

‘Received the sum of one hundred and nineteen dollars and 
eighty-live cents, on account of premium on an insurance of five 
thousand dollars on the life of White M. Richards, of Whitesboro, 
county of Grayson, State of ‘Texas, for which an application, dated 
the 11th day of November, 1870, has been made to the Connecticut 
Mutual Life Insurance Company of Hartford; said insurance takes 
effect from the date hereof, provided the application therefor be ac- 
cepted by said company. ‘The policy issned to be delivered by me, 
when received, to the applicant, on the return of this receipt to me. 
It is expressly understood that if the application for the above insur- 
ance be declined by said company, it shall be held that no insurance 
has ever been created under this receipt, and the amount paid hereon 
shall be repaid to the applicant on the return of this receipt to me. 

(Signed) “J. Q. A. CARTER, 
** Gen. Agent, Sherman, Tex., for North Texas and 
** Indian Territory.” 
** Whitesboro, Tex., Novy. 11, 1870.”” 
The application was forwarded and received at the principal office 





692 


INS 


INDEX. 


URANCE—continued. 

November 22, 1870, and on the 28th November it was remailed,.with 
a memoranda stating that the name of the applicant, as written by 
himself, was spelled in two different ways, and requiring au expla- 
nation from the applicant himself. ‘The applieant died November 
23, before the application was received on its return. On Decem- 
ber 28, the secretary of the company informed the local ageut that 
the policy, though prepared, was rejected. No repayment or tender 
to repay, by the agent, the amount paid, was shown, but the prin- 
cipal office instructed its local agent, on the 19th January, 1871, to 
return the premium money. In a suit against the company for 
$5,000 by the representatives of the applicant: Held, 1. That it 
devolved on the plaintiff to prove that the contract of insurance had 
been completed by the acceptance on the part of the company of 
the application. 2. ‘Though the failure of the company to take defi- 
nite action on the application might afford ground for the applicant 
to withdraw his application and demand repayment of his money, 
there is no rule which would make a postponement of action in 
accepting, pending further inquiry, tantamount to an aceeptance. 
Though the premium be not returned, yet when its return has 
been directed by the company in instructions to its agent, the fact 
that it has not been returned will not estop the company from 
denying an acceptance of the application. Life Insurance Co. vy. 
Rudolph, 454. 


INSTRUCTIONS. 


PRACTICE IN DISTRICT COURT, 2, 9. 
PRACTICE IN SUPREME COURT, 14. 


INVENTORY. 


ADMINISTRATORS, 4. 


JUDGMENT. 
COMMUNITY PROPERTY. 5. 8, 10. 
CRIMINAL PROCEDURE, 3. PRACTICE IN SUPREME COURT, 
ESTOPPEL, 12. 11. 
EVIDENCE, 5. PRESUMPTION, 2. 
FINAL JUDGMENT. PURCHASER, 1. 
GARNISHEE, 2. {ECITAL, 7. 
JURISDICTION, 1. VENDOR AND VENDOR'S LIEN, 
MARRIAGE, 1. 6. 
MARRIED WOMEN, 1. VENUE. 
PARTIES, 8. VERDICT, 1, 2. 





PRACTICE IN DISTRICT COURT. 
1. In a suit on a promissory note and to enforce the vendor's 
lien, where the defendant pleaded a general denial, a verdict for 
the amount of the note is insufficiené to sustain a judgment fore- 
closing the lien. Preston vy. Breedlove, 47. 
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2. A party in possession. claiming under complete and recorded 
conveyances, is not affected by a decree foreclosing the vendor's lien 
against a remote vendor in a proceeding to which he is not a party ; 
and a sale under such deeree would be ineffectual to pass the title, 
or, at all events, so as to cut off his defenses to the lien. Jd. 

3. A payment of part of a judgment which was credited thereon 
is not a suflicient consideration for holding up execution as to the 
remainder. Yeary v. Smith, 57. 

4. The affirmance of a judgment secures its validity as a final 
judgment, whatever may have been the errors committed by the 
court in rendering it; the same result is produced by the failure to 
take an appeal, or by the lapse of time for revising it by a writ of 
error. Whether a judgment actually rendered is made final and 
conclusive in one way or the other, the question would equally 
remain open as to what issue was decided, and what facts were in- 
volved in that issue, and conclusively determined in its adjudication 
when the judgment is pleaded in bar. Cook v. Burnley, 97. 

5. In order that a former judgment should operate an estoppel on 
rights asserted in a second action, it is essential that the issue in the 
second action upon which the former judgment is brought to bear, 
was a material issue in the first action, necessarily determined by 
the judgment therein, and that the former judgment was upon the 
merits. Jd, 

6. Where new parties are made as plaintiffs, and the testimony 
shows such parties are entitled to recovery, it is error to render 
judgment in the name of the original parties. Lanes v. Squyres, 
382. 

7. On appeal, where the record does not show service on, or ap- 
pearance by the defendants,a recital in the judgment by default 
that the defendants were duly served with process, will not be con- 
sidered evidence of service so as to sustain the judgment; Otherwise 
when the judgment is collaterally attacked. Burditt v. Howth, 466. 

8. An agreement in writing between parties to a suit, by which 
defendants provide for payment of notes sued on, is not of itself a 
waiver of citation such as to authorize judgment by default against 
parties not served with citation, nor parties to the contract. Jd. 

9. Freeman brought suit against the Commissioner of the General 
Land Office in Travis county, where that office is located, and also 
against B and C as co-defendants, alleging that B and C were guilty 
of a fraud in ‘Travis county, in filing certain field-notes in the land 
office of a survey of land in Navarro county which was claimed by 
Freeman under a different location, and he prayed that his location 
be declared valid, and that the commissioner be directed by manda- 
mus to patent the same; that the field-notes and survey of B and C 
be annulled, and the Commissioner of the General Land Office be 
enjoined from issuing a patent thereon. On appeal from a judg- 
ment of the District Court, sustaining a demurrer to the petition : 
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Held, 1. Where the principal cause of action is a fraudulent act, suit 
may be brought in the county where the act was committed. 2, 
Where the main object of a suit is to set aside a fraudiient trans- 
action, it may be brought in the county where the fraud was com- 
mitted. 3. The alleged fraud in filing the field-notes in the General 
Land Office in Travis county and there applying for a patent would 
not give jurisdiction to the District Court of Travis county under 
the sixth exception to the rule, which entitles a defendant to be 
sued in the county where he has his domicile. (Paschal’s Dig., art. 
1423.) The acts alleged do not constitute such a fraud as was con- 
templated by the statute. The main fraud, if any existed, was in 
the location or entry by B and C in another county. Freeman y, 


Kuechler, 592. 


JUDGMENT BY DEFAULT. 

PRACTICE IN DisTRIcT CourT, 10. 

A sheriff’s return, showing only that service of citation was 
made **by causing publication of the writ’? in a newspaper pub- 
lished in the county, is insufficient, and will not sustain a judgment 
by default. Lyon vy. Paschal, 435. 


JUDGMENT CREDITOR. 

LIEN, 1, 2, 5, 6, 7, 8. 

While a judgment creditor may be a bona fide purchaser, yet 
if he convey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. Ellis y. Singletary, 27. 


JUDGMENT LIEN. 


LIEN; 2, 3, 4, 5. 


JURISDICTION. 


ADMINISTRATORS, 1]. PRACTICE IN SUPREME COURT, 
AFFIRMANCE ON CERTIFI- i2 
CATE. PROBATE MATTERS, 1. 


MUNICIPAL CORPORATIONS, 1. 

1. A party against whom a judgmeut has been reudered in a cout 
of the United States, in a suit instituted subsequent to the institu- 
tion of another suit between the same parties, involving the same 
subject-matter in the courts of this State, cannot avoid the foree of 
the Federal judgment by pleading that it was rendered in a proceed- 
ing begun after the State court had obtained jurisdiction of the mat- 
ter in controversy, and that the Federal judgment was in fraud of 
the jurisdiction of the State court; though such defense might be 
good if properly pleaded and at the proper time in abatement of the 
second suit, it is no defense to a judgment recovered in court of 
competent jurisdiction. Cook vy. Burnley, 97. 
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2. Non-residents of this State who own property within the juris- 
diction of the court, may be cited to appear and answer by publica- 
tion; and the court acquires thereby jurisdiction to hear and decide 
the claim declared upon in the petition. Johnson vy. Herbert, 304. 

3. Where the petition states that one of the defendants, non-resi- 
dents of this State, has and owns property within the jurisdiction 
of the court, it is error for the District Court to render judgment 
dismissing the cause for want of jurisdiction. Jd. 

4. It is now regarded as settled, that although a discharge in 
bankruptcy would prevent a personal judgment against the bank- 
rupt, the State courts would still have jurisdiction to enforee a lien 
acquired by attachment or otherwise. (Elliott v. Booth, 44 Tex., 
180, approved.) Hancock vy. Henderson, 479. 

5. Freeman brought suit against the Commissioner of the General 
Land Office in ‘Travis county, where that office is located, and also 
against B and C as co-defendants, alleging that B and C were guilty 
of a fraud in Travis county, in filing certain field-notes in the land 
oflice of a survey of land in Navarro county which was claimed by 
Freeman under a different location, and he prayed that his location 
be declared valid, and that the commissioner be directed by manda- 
mus to patent the same; that the field-notes and survey of B and C 
be annulled, and the Commissioner of the General Land Office be 
enjoined from issuing a patent thereon. On appeal from a jude- 
ment of the District Court, sustaining a demurrer to the petition: 
Held, 1. Where the principal cause of action is a fraudulent act, suit 
may be brought in the county where the act was committed. 2. 
Where the main object of a suit is to set aside a fraudulent trans- 
action, it may be brought in the county where the fraud was com- 
mitted. 3. The alleged fraud in filing the field-notes in the General 
Land Office in Travis county and there applying for a patent would 
not give jurisdiction to the District Court of Travis county under 
the sixth exception to the rule, which entitles a defendant to be 
sued in the county where he has his domicile. (Paschal’s Dig., art. 
1423.) The acts alleged do not constitute such a fraud as was con- 
templated by the statute. The main frand, if any existed, was in 
the location or entry by B and C in another county. Jreeman v. 
Kuechler, 592. 

6. Distinguished from Evans v. Mills, 16 Tex., 196-199, and Finch 
v. Edmonson, 9 Tex., 504. Jd., 593. 

7. Commissioner of Land Office v. Smith, 5 Tex., 485; Henderson 
v. Kissam, 8 Tex., 55; Pool v. Pickett, 8 Tex., 123, approved. Id. 

8. A garnishee served with process from a State court, subse- 
quent to suit against him in the United States court, cannot plead 
payment under the proceedings in garnishment in bar of the suit. 
McRee vy. Brown, 503. 

9. A guardian, by order of the Probate Court, sold land of his 
ward ona credit. In part payment of the debt, he received Confed- 
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JURISDICTION-~continued. 

erate money, in 1864, and invested a part of it in the purchase of 
negroes for said ward. ‘The action of the guardian was reported to 
and approved by the Probate Court. In a suit after the discharge 
of said guardian for the amount of Confederate money received: 
Held, That the order of the Probate Court approving the acts of the 
guardian in receiving Confederate money and investing it in slaves 
was not a nullity, nor did such approval exceed the jurisdiction of 
the Probate Court. Roberts v. Schultz, 184. 

10. An erder discharging a guardian, made after the majority of 
the ward and upon an approval of his settlement account indorsed 
thereon by the ward, without citation or other notice, is valid; all 
parties interested being before the court, citation is not necessary. 


Id. 





JURY. 

‘TRIAL BY JURY. 

1. In a trial for theft, the jury returned into court and asked, 
**Can we judge a witness just by what he says on the stand, and 
not by what we know of him privately?’ ‘To this question the 
court did not reply, but proceeded to give them instructions upon 
the rules governing juries in weighing testimony, &c.: Held, Error. 
The court was not authorized to do more than answer the question 
and inform them that they should decide the case upon the evidence 
adduced upon the trial. Wharton v. The State, 2. 

2. The question evidently intimated that one or move of the 
jurors had knowledge of facts touching the credibility of one or 
more of the witnesses, and which was not in evidenee; the juror 
should have made known such facts, and being sworn as a witness, 
should have given his testimony. (Paschal’s Dig., art. 3079.) Id, 


JUSTICE OF THE PEACE. 
CONSTITUTIONAL LAW, 2. 
1. “*An act to confer additional jurisdiction on the presiding 
justices of the peace in Lamar and Fannin counties, and to prescribe 
the powers and duties of the officers of said courts,’’ enacted May 
26, 1873, (Paschal’s Dig., p. 1300.) is constitutional. Orr vy. Rhine, 
345. 
2. Such an officer as presiding justice is known in the Constitution 
of 1869, and simply means the justice residing at the county seat. Id. 
3. Art. 5, sec. 19, of Constitution of 1869: ** There shall be elected 
in each county, by the qualified voters thereof, as may be directed 
by law, five justices of the peace ; * * * they shall hold their offices 
for four years ; and should a vacancy occur in either of said offices, 
an election shall be held for the unexpired term *“—taken in con- 
nection with art. 12, sec. 24: ‘* The Legislature shall, at the. first 
session thereof, and may at any subsequent session, establish new 
counties for the convenience of the inhabitants of such new county 
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JUSTICE OF THE PEACE—continued, 
or counties,’? &c.—authorizes the Legislature, in the organization 
of such new counties, to provide for the election of justices of the 
peace therein, who should only hold their offices until the next 
general election, as if such newly-elected officers were elected to fill 
vacancies. Wright v. Adams, 134. 

4. The purpose of lhe constitutional provision above was to secure 
uniformity in the time of elections to the oftice of justice of the peace 
and in the length of the term of office. This purpose, with the 
power to create new counties, would indicate that such uniformity 
in the new couuty should be established at as early a time as possi- 
ble. Jd., 135. 


LAND. 
BONA FIDE PURCHASER, LIEN. 
COMMUNITY PROPERTY, 1, LOCATIVE INTEREST. 

a. NUNCUPATIVE WILL, 1. 
CONSTITUTIONAL LAW, 1. PAROL EVIDENCE. 
EVIDENCE, 14, 15. PROBATE MATTERS, 3. 
EXECUTION LIEN, 1. STATUTES CONSTRUED, 27, 28. 
EXECUTORY CONTRACT, 1. SUBROGATION. 

JUDGMENT 2, 9. ‘TRESPASS TO TRY ‘TITLE. 


LANDLORD AND TENANT. 
‘TENANT AND ‘TENANCY. 


LAND CERTIFICATE. 
LIEN, 10. 
STATUTES CONSTRUED, 27, 28. 


LETTER OF CREDIT. 
PRINCIPAL AND AGENT. 


LEVY. 

LIEN, 10. 

MARRIAGE, 1. 

1. The rule in this State, in the absence of statute, in executing 
attachments on real estate, is, that it is not necessary for the officer 
to go upon the land, or into its vicinity, or to see it, or to do any 
other act than to make his return upon the back of the writ. It 
has been the general practice here to levy executions and attach- 
ments on real property without going upon the land. Hancock v. 

Henderson, 479. ; 

2. An amendment of the statute is suggested, so as to give more 
notoriety to the act of levying attachments on land, or, as in some 
States, to provide for notice by registration after the levy, in order 
to preserve the lien. Jd. 
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LEGISLATURE. 

1. Where there is a grant of power in the Constitution to a depart- 
ment of Government, or to a constitutional or statutory officer, or 
tribunal, without defining the manner and form on or by which it 
is to be exercised and carried into effect, the Legislature may legiti- 
mately prescribe reasonable rules by which this may be done; and 
when such rules have been enacted for the proper exercise of such 
power, it should be exercised in conformity with such provisions, 
Austin vy. G. C. & S. F. R. R. Co., 234. 


LIEN. 

BONA FIDE PURCHASER, 2. 

PURCHASER, 3, 4, 5, 6, 

1. The lien of the judgment creditor who, without notice, has 
eaused a levy to be made upon land under his judgment, under an 
execution directed to another county, is superior to the unrecorded 
deed of a vendee of the defendant in execution. Grace v. Wade, 
§22. 

2. A purehaser under such levy and execution with notice is 
entitled to the rights of the creditor, and his title under such pur- 
chase is not affected by his notice of the adverse claim. Jd. 

3. At common law, the lien acquired by a judgment or levy of an 
execution extends to aud binds only such title or interest as the 
debtor had in the land at the date of the judgment or levy. Id. 

4. The rule as to such liens at common Jaw has been modified by 
our statutes. Jd. 

5. If an unrecorded instrument cannot take effect, but is void 
as to creditors, it is absurd to say that the creditor’s lien does not 
bind the land to which it applies, or that it cannot be enforeed by 
sale of the land so bound by it for the payment of the debt, just as 
if no such instrument existed. Id. 

6. Nor can the right of the creditor acquired by his lien, not 
merely to purchase himself, but to have the land sold in open market, 
be taken away by the subsequent record of such instrument, nor 
can the ereditor be precluded from the full benefit of his lien for 
the satisfaction of his demand, except by becoming himself the 
purehaser. Jd. 

7. Hence a purchaser with notice, under an execution sale of land 
upon which the creditor had established his lien, takes as good title 
as if the creditor had himself become the purchaser. Jd., 523. 

8. Our courts have held these rules only as to rights in real estate 
and in eases where the creditor is unaffected by notice at the date 
his lien is fixed. Id. 

9. Quere, left undecided whether the creditor, with notice at the 
time of the judgment or levy relied on as fixing the lien, would take 
anything against the equity of which he had notice. Jd. 

10. A land certificate, issued October 5, 1847, was located, the 
survey made December 2, 1851, and the field-notes duly returned 
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LIEN—continued. 

to the land office. In January, 1853, the grantee of the certificate 
contracted with C to obtain patent for the land in C’s name, or 
have the title to the land vested in C without expense. The land 
was in Hood county, and was levied on, August 3, 1870, under an 
execution from Gonzales county, against the grantee, and sale was 
made of the land April 4, 1871, and the sheriff’s deed placed on 
record. In the interval between the levy and sale, C placed a 
tenant in possession of part of the land. June 12, 1871, the contract 
between the grantee and C, together with the deed carrying it out, 
were placed on record: Held, That the levy of the execution fixed 
the lien upon the land, and the purchaser took a good titie against 
C, notwithstanding his possession of part of the land at the time of 
the sale, Simpson v. Chapman, 560. 

11. The priority of liens discussed in case of a mortgage executed 
to secure two promissory notes falling due at different times, and 
held by different parties. Delespine v. Campbell, 629. 


LIMITATION. 

ATTACHMENT, 2, 3. DAMAGES, 3. 

CONSTRUCTION OF STATUTES, 4,5. PLEADING, 2. 

1. An action against a trustee fora breach of his trust is within 
the bar of the statute of limitation. A suit for the value of property 
alleged to have been unlawfully disposed of by the trustee, is not 
a suit to enforce the trust, and it is barred by limitation. “Kennedy 
v. Briere, 305. 

2. Suit was brought on a promissory note by plaintiff as executor. 
By amendment, over two years after the institution of the suit, plain- 
tiff alleged that defendant had converted to his own use a horse, 
for which the note had been executed, and asked judgment for the 
value of the horse. ‘lo this the defendant pleaded limitation: Held, 
That the amendment set upa new and different cause of action, 
against which limitation ran until the filing of the amendment. 
Wooldridge vy. Hathaway, 380. 

3. Limitation will not begin to run against one who establishes an 
equity based ou a conveyance to him by the vendee of an heir in 
adjustment of a claim against the estate with the heir’s consent, 
when a suit to evict is afterwards brought by the representatives 
of the heir, until after some clear act repudiating the adjustment. 
Walker v. Lawler, 533. 


LOCATIVE CALL. 
SURVEY. 


LOCATIVE INTEREST. 
STATUTES CONSTRUED, 27, 28. 
1. A contract by which parties agree to acquire land together. 
one furnishing the certificate, and the other the labor and expense 
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LOCATIVE IN TEREST—continued. 


of surveying and procuring patent for it, is not a contract for the 
purchase and sale of land by one to the other, but is an agreement 
by which they are to acquire land jointly. Gibbons v. Bell, 417. 

2. Land thus acquired may be partitioned by parol by the owners. 
id,, 418. 

3. When a contract for location is consummated by the issuance 
of the patent, the party in whom the legal title is vested holds it in 
trust for his co-tenant to the extent of his interest. ‘The legal title 
is a bare, naked trust in the patentee, held in subordination to the 
superior equitable rights of the locator, to the extent of his undi- 
vided interest before partition and for the specific part allotted to 
him afterwards. Id. 

4, Thongh in such case the facts relied on in an action for the 
land and damages are alleged as of date more than ten years before 
the institution of the suit upon such title. the petition would not for 
that cause be subject to demurrer as settling a stale demand, Jd. 


LICENSE. 


CONSTITUTIONAL LAW, 12. 


LIS PENDENS. 


TRESPASS TO TRY TITLE, 8. 


LOST LINES AND CORNERS. 


SURVEY. 


MANDAMUS. 


CORPORATIONS, 6. 


MALICIOUS PROSECUTION. 






MARRIAGE. 





1. What facts and circumstances amount to probable cause is a 
pure question of law; whether they exist in any particular case is a 
question of fact for the jury. Landa vy. Obert, 539. 

2. The most approved definition of probable cause, and which 
commends itself as the true one, is given by Mr. Justice Washington 
in 3 Wash, C. C., iu Munro v, Dupont e al, ; ** A reasonable ground 
of suspicion, supported by circumstances sufficiently strong in them- 
selves to warrant a Cautious man in the belief that the person ac- 
cused is guilty of the offense with which he is charged.’’ Jd. 








By the marriage of the surviving widow, her control over the 
community property ceases, and a judgment against her ina suit 
brought before, but rendered after, her marriage, gives no authority 
for execution against the property in her hands subject to adminis- 
tration. Pucket v. Johnson, 550. 
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MARITAL RIGHTS. 

ABANDONMENT, 1. 

PLEADING, 18. 

A widow, who, without cause, abandons her husband, and lives 
apart from him until his death, cannot claim homestead rights as 
a constituent member of the family; but such acts do not deprive 
her of her distributive share of the husband’s separate property. 
Newland vy. Holland, 588. 


MARRIED WOMAN. 
A money judgment against a married woman, upon her husband’s 
note, to secure which she had joined in a trust deed for part of the 
homestead, is unauthorized. Ferguson v. Reed, 574. 


MEANS OF KNOWLEDGE. 

1. Where plaintiff seeks to avoid limitation, on the ground of his 
ignorance of the deceit practiced upon him, the petition should dis- 
close the facts of his recent discovery or want of means of knowl- 
edge, so that their sufficiency may be passed upon by the court. 
Mere general allegations that the fraud was not or could have been 
discovered are insufficient on demurrer. Bremond y. McLean, 10. 

2. The general rule is, that money paid under a mistake of fact 
may be recovered back, and this although the party paying may 
have had the means of knowledge. City Bank vy. National Bank, 
203. 


MEASURE OF DAMAGES. 
DAMAGES. 


MERGER, 
STATUTES CONSTRUED, 28. 


MINORS. 
PARTIES, 3. 


MISJOINDER. 

PLEADING, 13. 

A petition joining in one suit an action by heirs, &c., (1) for damages 
against one to whom administration had been illegally granted ; (2) 
against others, residents of other counties, purchasers under such 
administration, to try title to lands situated in other counties; (3) 
against other heirs for partition ; and (4) against the party adminis- 
tering the estate for the property in his hands: Held, A misjoinder 
of parties and of actions. Frost v. Frost, 325. 


MISTAKE, 
EVIDENCE, 15. 
PLEADING, 3. 
PRACTICE IN SUPREME CouRT, 9. 
1. The payment of a raised check to an indorser thereof, through 
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TAKE—continued. 

mistake, may be recovered back by the paying bank to the extent 
of the dilfierence between the original check and the amount to 
which it is raised, if there be no other feature in the transaction to 
work an estoppel. ‘The indorsement is substantially a warranty on 
the part of the indorser that there is no mistake in the amount. 
City Bank v. National Bank, 203. 

2. The general rule is, that money paid under a mistake of fact 
may be recovered back. and this although the party paying may 
have had the means of knowledge. Id. 

3. Mere negligence in making a mistake in the payment of money 
is not sufficient to preclude the party making it from demanding its 
correction, Such negligence does not give to the party receiving 
payment the right to retain what is not his due, unless he has been 
misled or prejudiced by the mistake. This rule does not apply 
where the mistake occurs in not detecting the forged signature of a 
correspondent of the drawee. Id. 

4. To authorize a court of equity to reform a contract, on the 
ground of an important omission, it devolves on the party asking 
such relief to establish satisfactorily the mistake and the terms of 
the contract as sought to be established, with that intended by the 
parties at the time of its execution. Waco Tap I. R. Co. y. Shirley, 
357. 

5. Where, in the charge of the court, as copied in the transcript, 
the word ‘**than”’’ is used where ** that’’ is required by the context, 
this court will not regard the error as material. ord v. McBryde, 
498 


JUOe6« 


MONEY. 


CONFEDERATE MONEY. 

ESTATES OF DECEDENTS, 8, 9. 

The word money, in its most strict and technical sense, means 
coined metal, usually gold or silver, upon which the Government 
stamp has been impressed to indicate its value, but in its more pop- 
ular use it imports any currency, tokens, bank notes, or other cireu- 
lating medium in general use as the representative of value. Ken- 
nedy v. Briere, 305. 


MORTGAGE. 





CONDITIONAL SALE, 1, 2. 
EXECUTORY CONTRACT, 1. 
PARTIES, 5, 6, 7, 10, 11. 

1. In a suit against a mortgagor of personal property and his 
vendees, claiming the mortgaged property to recover the debt 
secured, and to charge the vendees with the value of the property, 
a petition only alleging against the vendees that they ** claimed” 
the property, and that they **had bought said property,” and not 
alleging that they had taken possession of it, nor alleging any injury 
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MORTGAGE—continued. 


resulting from the acts of the vendees to plaintiff, is defective: and 
general demurrer should be sustained. Newsom v. Beard, 151. 

2. All persous who may redeem are proper parties to a suit to 
foreclose. Lockhart v. Ward, 227. 


- 


3. A tenant for a term of years has a right to redeem, and is a 
necessary party to a suit to foreclose a mortgage upon the land 
executed by his landlord, Id. 

4, Stipulations in a contract for mortgages for such sums as are 
specially mentioned in the contract raise the implication that no 
other or different mortgage or lien was to be given; and an agree- 
ment for mortgage **for the advancements made or money so ex- 
pended by him,”’ under the contract, does not include damages for 
the breach of the contract, but does have in equity the effect of a 
mortgage to the extent indicated. Waco Tap R. R. Co. v. Shirley, 


2~=n 
306. 


MUNICIPAL CORPORATIONS. 


1. Without an express grant of power, a city, by its authorities, 
cannot establish fire limits, declare wooden buildings erected therein 
to be nuisances, and provide for the removal of such buildings and 
the punishment of those erecting them. Pye v. Peterson, 312. 

2. Authority to abate nuisances does not include the power to 
declare that to be a nuisance which, in its nature or its situation or 
use, is not such. Jd. 

3. Neither in its legal or general meaning does the word * nui- 
sance ’’ apply to wooden buildings, even in towns and cities. Id. 

4, Municipal corporations can exercise those powers only which 
are expressly or impliedly conferred, subject to such regulations or 
restrictions as are annexed to the grant of such powers. Jd. 

5. Their powers disenssed. Id. 


MPRDER. 


CHARGE OF COURT, 6. 


NEGLIGENCE. 


1. As against one who passes a raised bill or check, and especially 
in favor of a drawee who pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or duty, reason- 
able diligence in demanding repayment is all that can be required ; 
and when that is exercised and no damage has resulted from the 
delay, the right of recovery is not lost. City Bank v. National 
Bank, 203. . 

2. The general rule is, that money paid under a mistake of fact 
may be recovered back, and this although the party paying may 
have had the means of knowledge. Id. 

3. Mere negligence in making a mistake in the payment of money 
is not sufficient to preclude the party making it from demanding its 
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NEGLIGENCE—continued. 
correction. Such negligence does not give to the party receiving 
payment the right to retain what is not his due, unless he has been 
misled or prejudiced by the mistake. This rule does not apply 
where the mistake occurs in not detecting the forged signature of a 
correspondent of the drawee. 7d. 


NEW COUNTIES. 

Article 5, section 19, of Constitution of 1869: ‘*'There shall be 
elected in each county, by the qualified voters thereof, as may be 
directed by law, five justices of the peace; * * * they shall hold 
their offices for four years, and should a vacancy occur in either of 
said offices, an election shall be held for the unexpired term ”— 
taken in connection with article 12, section 24: **The Legislature \ 
shall, at the first session thereof, and may at any subsequent session, 
establish new counties for the convenience of the inhabitants of such 
new county or counties,’’ &c.,—authorizes the Legislature, in the 
organization of such new counties, to provide for the clection of 
justices of the peace therein, who should only hold their offices until 
the next general election, as if such newly-elected officers were q 
elected to fill vacancies. Wright v. Adams, 134. 





NEW TRIAL. 
EVIDENCE, 1. 
FINAL JUDGMENT, 2. 


NON-JOINDER OF PARTIES. 
Equity, 1. 


NOTARY PUBLIC. 

One who identifies himself with a transaction evidenced by a 
written instrument, by placing his name on the face thereof as agent 
for one of the parties thereto, is not competent, as a notary public, 
to take the acknowledgment of any of the parties. Sample v. Irwin, 
567. 


NOTICE. 
ADMINISTRATORS, 6, 7. 
LIEN, 2, 7. 
TRESPASS TO TRY ‘TITLE, 9. 


NUISANCE. 
MUNICIPAL CORPORATIONS, 1, 2, 3. 


NUNCUPATIVE WILL. 

1. Real estate cannot be devised by nuncupative will. Lewis v. 
Aylott, 190. 

2. A devisee or legatee under a will cannot prove the will, either 
written or verbal, without annulling the devise or bequest. Id. 


INDEX. 


OBITER DICTA. 
ADMINISTRATORS, 7. 


OFFICE —OFFICER. 

CONSTITUTIONAL LAW, 2, 3, 4. 

When the duration or term of an office which is filled by popular 
election is a question of doubt or uncertainty, that interpretation 
should be followed which limits such office to the shortest time. 
Wright v. Adams, 135. 


OUTSTANDING EQUITY. 
PLEADING. 16. 


OUTSTANDING TITLE. 
EVIDENCE, 18. 
PLEADING, 16. 
SURVEY. 6. 
He who sets up an outstanding claim as a defense, must show 
satisfactorily that it embraces the land in controversy. Phillips vy. 
; Ayers, 602. 








PAROL EVIDENCE. 

EVIDENCE. 

While parol evidence of fraud in the sale of land is admissible, the 
unsupported testimony of one witness to conversations between the 
parties, in which the witness did not participate, should be received 
with great caution. Rich vy. Ferguson, 396. 


PARTIES. 


AMENDMENT, 3. PLEADING, 10. 

DAMAGES, 2. TRESPASS TO TRY TITLE. 10. 
FINAL JUDGMENT, 4. VENDOR AND VENDOR’S LIEN, 6. 
JUDGMENT, 2. WRIT OF ERROR, 7. 


PARTITION, 1. . 

1. A court of equity will not make a decree where it is evident 
that it cannot definitely settle the rights of the parties in interest, 
or make a final disposition of the subject of litigation. Ship Chan- 
nel Co. v. Bruly, 6. 

2. A bill for partition should set out the title of defendants as 
well as of the plaintiff, and it must appear that the parties of the 
suit are, among them, entitled to the entire estate ; a bill showing 
other parties interested in the partition is defective, and a general 
demurrer thereto should be sustained. ~ Jd. 

3. Should the evidence on the trial show other necessary parties 
not before the court, the court should stop the case, and cause such 
other parties to be cited before decreeing partition. Id. 

4. A widow who had compromised her right to damages is not a 

45 
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PARTIES—contfinued. 


necessary party to a suit for damages in behalf of her children, 
H. & T. C. R. W. Co. v. Bradley, 172. 

5. All persons who may redeem are proper parties to a suit to 
foreclose. Lockhart v. Ward, 227. 

6. A tenant for a term of years has a right to redeem, and isa 
necessary party to a suit to foreclose a mortgage upon the land 
executed by his landlord. Id. 

7. A judgment of foreclosure, in which the tenant for years is 
not made a party, is not conelusive against such tenant, and he ean 
assert his rights in defense in an action of trespass to try title 
brought against him by a purchaser under the foreclosure. Jd. 

8. Where new parties are made as plaintiffs, and the testimony 
shows such parties are entitled to recovery, it is error to render 
judgment in the name of the original parties. Lanes v. Squyres, 382. 

9. A suit for partition by the widow, for her distributive share of 
her deceased husband’s estate, cannot be maintained without mak- 
ing his children, if any, parties. Newland y. Holland, 588. 

10. Where a mortgage is executed to secure two promissory notes 
due at different times, in a suit by the holder of the note last falling 
due to enforce the mortgage, the holders of the note first falling que 
are necessary parties. Delespine v. Campbell, 628. ' 

11. The fact that in a suit upon a note against the maker and an 
indorser, the indorser being the holder of a note secured by the 
same mortgage, but falling due at a later date, the proper prayer 
for equitable relief was not made, or any action taken except judg 
ment against the indorser as such, does not estop the plaintiffs 
from an action to relieve against proceedings taken to foreclose the 
mortgage in favor of the other note, to which they were not made 
parties. Id. 

12. While an estate is in course of administration in the ordinary 
way, or by the survivor of the community, when it is not shown 
that the assets have descended or come to the possession of the heirs, 
they are not proper parties to an action against the community 
estate. Pucket vy. Johnson, 550. 

13. It is irregular to proceed in an action against minors without 
making their guardians parties, if they have any; and if not, without 
the appointment of a special guardian. Id. 

14. Under the act ‘‘authorizing the heirs, representatives, or relas 
tives of deceased persons to sue for and recover damages where the 
death of such person or persons has been caused or occasioned by 
the negligence, culpable or willful act of another,’’ (Paschal’s 
Dig., 16,) suit may properly be brought by a guardian of the estate 
of the minor children of a man whose death was so caused by a 
railroad company. It is not material whether suit is brought in the 
name of the guardian for his ward, or in the name of the ward by 
his guardian. H. & T. C. R. W. Co. v. Bradley, 171. 
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PARTITION. 

HOMESTEAD, 2. 

LOCATIVE INTEREST, 2. 

TRESPASS TO TRY TITLE, 7. 

1. A bill for partition should set out the title of defendants as well 
as of the plaintiff. and it must appear that the parties of the suit are, 
among them, entitled to the entire estate ; a bill showing other par- 
ties interested in the partition is defective, and a general demurrer 
thereto should be sustained. Ship Channel Co. v. Bruly, 6. 

2. Should the evidenc2 on the trial show other necessary parties 
not before the court. the court should stop the case, and cause such 
other parties to be cited before decreeing partition. Jd. 

3. A suit for partition by the widow, for her distributive share of 
her deceased husband’s estate, cannot be maintained withont making 
his children, if any, parties. Newland vy. Holland, 588. 


PARTNER. 
PARTNERSHIP. 


PARTNERSHIP. 

EVIDENCE, 9. 

1. After the dissolution of a partnership, the individual members 

cannot bind the other members by due bill, purchase of goods, or 
by other express contract. Kendall v. Riley, 20. 

2. A surviving partner running a steam-mill which belonged te 
the partnership, under authority of the Probate Court, bought new 
boilers for the mill: Held, That the estate was not bound, except 
upon the survivor accounting for the profits of the mill and showing 
that the estate had been benefited by such purchase. An assignee 
holding the claim could only charge the estate by making the same 
proof. Cock vy. Carson, 429. 

3. A surviving partner cannot bind the estate of a deceased mem- 
ber of the firm for debts incurred by him subsequent to its dissolution 
by the death of a member of the firm. Jd. 

4, When the parties occupy the relation of dealers and customers, 
a retired partner must show notice of the dissolution to relieve him- 
self from subsequent liability, which may be done by direct or cir- 
cumstantial evidence, sufficient to establish the fact that the party 
seeking to enforce the liability, knew of the dissolution. Laird vy, 
Ivens, 622. 

5. White v. Tudor, 24 Tex., 639, discussed. Id. 

6. As between the parties forming a partnership, the executive or 
managing partner may bind himself, on a dissolution of the firm and 
settlement of its affairs, to repay the capital advanced by the other 
partner, whether profits are made or not. Ford v. McBryde, 498. 

7. That one member of a firm raised money for use of the business 
upon a contract for a share of profits instead of interest, the party 
advancing the money not knowing that any other persons were 
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PARTNERSHIP—continued. 


interested in the business, does not release the other from liability ; 
“such contract being within the scope of the authority of the member 
of the firm making the loan. Id. 


PLEADING. 





AMENDMENT, 2, 3. LOCATIVE INTEREST, 4. 

CONTRACT, 9. OUTSTANDING TITLE, 1. 

EVIDENCE, 18. PARTIES, 2, 4, 8, 9, 10, 11. 
GUARANTY, 2. RECONVENTION, 1. 

INSANITY, 1. SET-OFF, 1. 

INSURANCE, 3. TRESPASS TO TRY TITLE, 2, 4, 5, 6, 7. 
JURISDICTION, 1. STATUTES CONSTRUED, 21. 


LIMITATION, 2. : 

1. No action lies for false representations in reference to a matter 
the truth or falsehood of which cannot affect the plaintiff <A peti- 
tion in an action for deceit should allege damage from the misrepre- 
sentation declared on. Bremond v. McLean, 10. 

2. Where plaintiff seeks to avoid limitation on the ground of his 
ignorance of the deceit practiced upon him, the petition should dis- 
close the facts of his recent discovery or want of means of knowl- 
edge, so that their sufficiency may be passed upon by the court. 
Mere general allegations, that the fraud was not or could have been 
discovered, are insufficient on demurrer. Id. 

3. Suit was instituted against an administrator upon a rejected 
account, and, by mistake, the petition alleged the account to be 
against a different estate from that administered on by the defend- 
ant. The account annexed to the petition, however, showed that it 
had been rejected by the defendant: Held, That as the account was 
the cause of action, au amendment correcting the mistake, and made 
after ninety days from the date of the rejection of the claim, could 
be made, and would relate to the filing of the original petition. 
Kendali v. Riley, 20. 

4. The holder of several purchase-money notes secured by the 
vendor’s lien upon a tract of land, cannot defeat the enforcement 
of such lien by the holder of other of such notes with like security, 
by purchasing the legal title to the land on which the lien exists; 
nor will such purchaser be entitled to a decree ordering sale of the 
land witha pro rata division of the proceeds of stich sale unless such 
relief be asked by appropriate pleadings. It is not error to refuse a 
charge suggesting such relief when the defendant had no affirma- 
tive pleadings as a basis for such charge or relief. Ellis vy. Single- 
tary, 27. 

5. Each party bas a substantial right to be confronted with 
pleadings so shaped as to give him reasonable notice of what is de- 
signed by them; and where facts are plead in defense, without any 
indication that affirmative action, as by cross-bill, was Jesired upon 
such facts, the plaintiff cannot be expected to defend against such 
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PLEADING—continued. 
facts as the basis of a cross-bill; nor can the party so pleading his 
defense, after the evidence is closed by charge to the jury, change 
the nature of his case from that fairly indicated by his pleadings. Id. 

6. A party against whom a judgment has been rendered in a court 
of the United States, in a suit instituted subsequent to the institu- 
tion of another suit between the same parties, involving the same 
subject-matter in the courts of this State, cannot avoid the force of 
the Federal judgment by pleading that it was rendered in a pro- 
ceeding begun after the State court had obtained jurisdiction of the 
matter in controversy, and that the Federal judgment was in fraud 
of the jurisdiction of the State court. Though such defense might 
be good, if properly pleaded and at the proper time, in abatement 
of the second suit, it is no defense toa judgment recovered in a court 
of competent jurisdiction. Cook v. Burnley, 97. 

7. In a suit against a mortgagor of personal property and his ven- 
dees, claiming the mortgaged property to recover the debt secured, 
and to charge the vendees with the value of the property, a petition 
only alleging against the vendees that they ‘‘ claimed” the prop- 
erty, and that they “thad bought said property,”’ and not alleging 
that they had taken possession of it, nor alleging any injury result- 
ing from the acts of the vendees to plaintiff, is defective; and a 
general demurrer should be sustained. Newsom v. Beard, 151. 

8. See facts held insufficient to constitute a chattel mortgage. Id. 

9. When a policy of insurance stipulates that all claims for loss 
shall be barred unless prosecuted within one year from the date of 
the loss, an allegation in the petition in a suit by the insured, whieh 
in effect declares that the company agreed not to take advantage of 
the delay in suing on the claim for the loss until the company had 
completed the investigation touching the circumstances attending 
the loss, would, if coupled with an averment that such agreement 
was made before the expiration of twelve months, state a sufficient 
excuse for not filing the suit within the year. It would be other- 
wise when the agreement was made after the expiration of the year. 
Insurance Co. v. Lacroix. 158. 

10. ‘To authorize a written agreement to be set aside and super- 
seded, upon the ground that an additional agreement has been 
made, verbally, in refercnee to the same matter, the allegations set- 
ting up such agreement should, with reasonable certainty, set out 
the terms of, and parties to, the new contract. Insurance Co. v. 
Lacroix, 159. 

11. In a suit to establish a rejected claim for services rendered in 
earrying on a plantation belonging to an estate, under contract with 
the administrator, the petition is defective, unless it be alleged that 
the price claimed is reasonable. Adriance v. Crews, 181. 

12. The averment that property was ‘‘ assessed for taxes ”’ is suffi- 
cient, without detailing by whom it was assessed, and other facts 
showing alegal assessment. The ‘*levy and assessment” are them- 
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selves facts sufficiently removed in their nature from mere conclusions 
of law to admit of being averred without setting out what acts were 
done, or by what officer, in making the levy and assessment. Loek- 
hart v. City of Houston, 317. 

13. A petition joining in one suit an action by heirs, &c., (1) for 
damages against one to whom administration had been illegally 
granted; (2) against others, residents of other counties, purchasers 
under such administration, to try title to lands situated in other 
counties ; (3) against other heirs for partition; and (4) against the 
party administering the estate for the property in his hands: Held, 
A misjoinder of parties ind of actions. Frost vy. Frost, 325. 

14. It is competent to introduce new parties plaintiff by amend- 
ment to the petition: Provided, The amendment does not deprive 
the defendant of any defense he would otherwise have. In such 
umendment it is proper to tax costs on the party amending. Lanes 
v. Squyres, 383. 

15. When insanity is specially pleaded as a defense to avoid a sale 
and a ratification of a contract after the removal of the disability is 
relied on, such ratification must be pleaded before the plaintiff will 
be permitted to introduce evidence to establish it. Elston v. Jasper, 
409. 

16. An ontstanding equity in the land sued for in trespass to try 
title, cannot be pleaded in defense, unless a connection by the de- 
fendant with such outstanding equity be shown. Shields v. Hunt, 
425. 

17. A garnishee served with process from a State court, subse- 
quent to suit against him in the United States Court, cannot plead 
payment under the proceedings in garnishment in bar of the suit. 
McRee v. Brown, 503. 

18. In an action brought on the promissory note of a deceased 
husband, who left no children surviving him, against his widow, 
who had converted the community of greater value than the amouut 
of the debt, that fact being alleged, it is not necessary for plaintifl 
to allege that the community property was property other than 
that which is reserved from forced sale under the Constitution 
and laws. If the property converted was exempt from seizure and 
sale for debts under the law, that is matter of defense which should 
be stated in the answer. Ross v. ONeil, 599. 

19. Where a disclaimer makes an exception which is imperfect in 
its description, but which, taken in connection with the petition and 
the evidence adduced by plaintiff, can be understood to apply toa 
definite tract, the court will so hold, and regard the issue of not 
guilty as applying to such part so designated. McBee vy. Johnson, 
634, 

20. A bill for partition should set out the title of defendants as 
well as of the plaintiff, and it must appear that the parties of the 
suit are, among them, entitled to the entire estate. A bill showing 
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other parties interested in the partition is defective, and a general 
demurrer thereto should be sustained. Ship Channel Co. v. Bruly, 6. 

21. Should the evidence on the trial show other necessary parties 
not before the court, the court should stop the case, and cause such 
other parties to be cited before decreeing partition. Jd, 

22. ‘To maintain a suit for taxes, in the absence of statutory 
authority, an assessment must be shown, and demand of the tax 
made of the delinquent. The tax-payer must be first in default py 
his failure to pay. Lockhart vy. City of Houston, 317. 

23. Where the petition states that one of the defendants, non- 
residents of this State, has and owns property within the jurisdiction 
of the court, it is error for the District Court to render judgment 
dismissing the cause for want of jurisdiction. Johnsoa vy. Herbert, 
304. 

24. In a suit of trespass to try title, the petition being indorsed 
as usual, it is sufficient to aver that plaintiffs are the legal and right- 
ful owners of an equal undivided tract of the land described; that 
on a certain day, giving the date they were seized and possessed of 
said iand; and that on said day the defendant set up some claim 
thereto disturbing their possession, and keeping them from that time 
from the possession thereof; the prayer being for judgment for 
the possession, the removal of the cloud cast by defendant’s claim, 
the partition of their interest, quieting of their title, for costs and 
general relief. Bridges v. Cundiff, 440. 

25. The practice of adding to a petition to try title, a prayer, in 
appropriate cases, for partition, is in harmony with our system of 
pleading and practice. Jd. 

26. In trespass to try title, where plaintiffs in their pleadings do 
not set out the commencement or derivation of their title, it is error 
to exclude evidence of heirship, otherwise admissible, on the ground 
that there was no allegation of heirship in the pleadings. It would 
be different if plaintiffs had undertaken to specifically set out their 
title and had failed to aver heirship. Jd. 

27. When the petition disclosed that the main object and purpose 
of the suit was to try title to the undivided half of a tract of land, 
as to which there was a controversy and of which plaintiff alleged 
that he had been wrongfully dispossessed by the defendant: Held, 
That although there was a prayer for partition, the suit was an 
action of trespass to try title ; and that under a plea of not guilty, 
defendant could set up any matter of defense denying the title of 
plaintiff, or showing that defendant had acquired title to the land in 
controversy. Watson v. Hewitt, 472. 


PLEDGE. 


TRUSTS AND 'I'RUSTEES, 7 


POLICY OF INSURANCE. 





INSURANCE. 
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PRACTICE IN DISTRICT COURT. 





CHARGE OF COURT. MANDAMUS, 1. 

DEPOSITIONS, 1, 2. PARTIES. 

EVIDENCE, 21. PARTITION, 2. 

GARNISHEE, 2. PRACTICE IN SUPREME CouRT, 13. 
JUDGMENT, 6. PROBABLE CAUSE. 

LEVY, 1, 2. ‘TRESPASS TO TRY ‘TITLE, 2, 3, 5, 6, 7, 


8, 10, 11. 

1. A general devial, in a suit to establish a rejected claim against 
an estate, puts the plaintiff upou proof of the claim. The jury 
should be so instructed. Kendall y. Riley, 20. 

2. See speciai issues held complex and obscure, and not ealeu- 
lated to suggest to the jury the points upon which the case should 
turn. Yeary v. Smith, 57. 

3. When in response to a plea of res judicata the fact is pleaded 
in avoidance of the judgment, that a compromise of the matters 
in controversy had been made between the parties pending the ap- 
peal ov which the judgment was rendered, and there is no exception 
to the plea, but a denial thereof, a refusal to permit a jury to pass on 
the issues of fact thus presented is error. Cook v. Burnley, 97. 

4. After the evidence was closed, and before the case was sub- 
mitted to the jury, the judge gave his opinion upon a part of the 
testimony, to the effect that it was conclusive in favor of one party 
to the suit: Held, Error, (1) because what was proved was a matter 
for the jury, and (2) the statute forbids a verbal charge. Levy v. 
Me Dowell, 220. 

5. Non-residents of this State who own property within the juris- 
diction of the court may be cited to appear and answer by publica- 
tion; and the court acquires thereby jurisdiction to hear and decide 
the claim declared upon in the petition. Johnson v. Herbert, 304. 

6. Where the petition states that one of the defendants, non-resi- 
dents of this State, has and owns property within the jurisdiction of 
the court, it is error for the District Court to reuder judgment dis- 
missing the cause for want of jurisdiction. Td. 

7. When special issues are presented to a jury, they should pre- 
sent the questions of fact in litigation. (See special issues insufli- 
cient to elicit a verdict decisive of the questions involved in the suit.) 
Frost v. Frost, 325. 

8. Where there is no issue joined and the facts are admitted by 
the defendants, it is not error in the District Court to render judg- 
ment without a jury. Hammond vy. Mays, 486. 

9. It is the duty of parties to ask additional instructions to sup- 
ply any deficiency in the instructions as given by the court; and a 
party failing to do so has no right to complain of the action of the 
court, unless there was positive error in the instructions given, or it 
appeared that he had suffered injury from them. Ford vy. McBryde, 
498. 

10. The original petition was a suit to recover money paid out, at 
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PRACTICE IN DISTRICT COURT—continued. 








the instance and request of defendant, to discharge a judgment 
against him in favor of Ireland. Upon this, citation was had by pub- 
lication. The amended petition sought to recover money, alleged 
to have been collected from plaintiff by suit in the United States 
Court, wrongfully recovered by defendant after the payment to Ire- 
land: Held, To be a new cause of action, and that judgment by de- 
fault could not be taken by reason of service of the original petition. 
McRee vy. Brown, 503. 

11. A court and jury cannot disregard a credit on a note sued on, 
allowed by the plaintiff in his petition. Ferguson vy. Reed, 574. 

12. When, iu response to a plea of res judicata, the fact is pleaded 
in avoidance of the judgment, that a compromise of the matters in 
controversy had been made between the parties pending the appeal 
on which the judgment was rendered, and there is no exception to 
the plea, but a denial thereof, a refusal to permit a jury to pass on 
the issues of fact thus presented is error. Cook v. Burnley, 97. 

13. If, from the record alone, no intimation is given whether a 
particular matter has been determined or not in a former suit, it is 
incumbent on the party alleging that a question has been settled by 
a former judgment, to support his allegation by proof aliunde. Id. 

14. Where the wife is called to testify in behalf of her husband, 
on trial in a criminal case, the prosecution has the right to cross- 
examine her touching her testimony on a former trial or examina- 
tion of the same case. Hampton v. The State, 154. 

15. In a trial for theft the jury returned into court and asked, 
“Can we judge a witness just by what he says on the stand, and not 
by what we Know of lim privately?*? ‘To this question the court 
did not reply, but proceeded to give them instructions upon the rules 
governing juries in weighing testimony, &c.: Held, Error. The 
court Was not authorized to do more than answer the question and 
inform them that they should decide the case upon the evidence 
addneed upon the trial. Wharton v. The State, 2. 

16. The question evidently intimated that one or more of the 
jurors had knowledge of facts touching the credibility of one or more 
of the witnesses, and which was not in evidence; the juror should 
have made known such facts, aud being sworn as a witness should 
have given his testimony. (Paschal’s Dig., art. 3979.) Id. 

17. The execution of a deed not properly authenticated for record, 
to which there are subscribing witnesses, cannot be proved by one 
not a witness or party thereto until affidavit has been made, not 
ouly that the residences of the subscribiig witnesses are unknown, 
but that diligent inquiry has been made for them. Sample v. Irwin, 
567. 

18. A defendant, in trespass to try title, who, after selling the 
land in controversy to a third party, had acquiesced and consented 
to the erasure of the name of his vendee from the deed which he 
had made, and the insertion of the plaintiff’s name therein, after a 
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PRACTICE IN DISTRICT COURT—continued. 


purchase and payment therefor by the plzintiff, is estopped from 
denying the title of the plaintiff. Stanley v. Epperson, 645. 

19. In trespass to try title, the plaintiff is not required to give 
the defendant notice of the source from which he claims title; and 
if he gives the defendant notice of the loss of a particular deed, or 
of the filing of a deed or of a certified copy thereof, to be used in 
the evidence, he is not thereby estopped from showing title in some 
other way. Id. 


PRACTICE IN SUPREME COURT. 





ASSIGNMENT OF ERRORS. STATEMENT OF FACTS. 
CRIMINAL PROCEDURE, 3. VERDICT, 2. 
EVIDENCE, 18. WRIT OF ERROR BOND. 


1. Where defendant confesses error, the court will not, at in- 
stance of plaintiff in error, decide questions of pleading which may 
be amended. Allen v. Foster, 9. 

2. See error bond held sufficient. Yeary v. Smith, 56. 

3. That a cause was submitted to the jury upon special issues, and 
not upon a general charge, is not a cause for reversal, even where it 
appears that the defendant in error below asked that the cause be 
submitted upon a general charge. Jd. 

4. In the absence of an assignment of crrors, the Supreme Court 
will in its discretion either dismiss or consider and decide such errors 
as are apparent on the record, going to the foundation of the action. 
The court will not consider mere technical errors in the form or 
manner of enforcing a valid cause of action, of which the court be- 
low had jurisdiction, nor rulings made in the progress of the trial 
not going to the foundation of the action or of the defense. Rio 
Grande R. R. v. Brownsville, 88. 

5. It is the general practice of this court, in the absence of a state- 
ment of facts, not to revise the rulings made during the progress of 
the trial, or the giving or refusing instructions to the jury. The 
errors of law, under such circumstances, usually noticed by the court, 
are those which arise upon the sufficiency of the petition or answer. 
Frost v. Frost, 325. 

6. If evidence is not admissible for the purpose for which it is 
offered, this court will not reverse, if the testimony would have 
been admissible for another purpose in the trial below. Waco 
Tap R. R. Co. v. Shirley, 356. 

7. A statement of facts calling for material documents, directing 
them to be inserted, but not containing them, is so far defective that 
the court can take no notice of such documents merely called for; 
nor will questions dependent upon them be passed upon by the 
court. TYaulv. Wright, 388. 

8. On appeal, where the record does not show service on, or ap- 
pearauce by the defendants, a recital in the judgment by defauli 
that the defendants were duly served with process, will not be con 
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PRACTICE IN SUPREME COURT—continued. 
sidered evidence of service so as to sustain the judgment; otherwise, 
when the judgment is collaterally attacked. Burditt v. Howth, 
466. 

9. Where, in the charge of the court, as copied in the transcript, 
the word **than*’ is used where **that’’ is required by the context, 
this court will not regard the error as material. Ford v. McBryde, 
498. 

10. Where the statement of facts shows that appellant had the 
benefit of testimony shown by bills of exceptions to have been ex- 
cluded, the ruling complained of in the bill of exceptions will not be 
revised. Sears v. Sears, 557. 

11. Where special issues are submitted to the jury, and the verdict 
finds the material facts in controversy and sufficient to sustain a 
judgment, the neglect to answer other issues submitted, is not cause 
for reversing the judgment on appeal. Td. 

12. The right of an appellee to an affirmance without reference 
to merits, when the appellant fails to bring up and file a transcript 
of the record in time, is not affected by the filing, in the court be- 
low, by appellant, of a written abandonment and waiver of his right 
to appeal; such waiver, being a fact occurring after judgment, 
forms no part of the transcript, and could not be therefore inquired 
into by the Supreme Court. Douthet v. Word, 626. 

13. 'The overruling of an application for continuance which fails 
to comply with the requirements of the statute will afford no ground 
for a reversal, unless it manifestly appears, from the affidavit or 
from the facts developed during the progress of the case, that the 
testimony was material for the attainment of the ends of justice. 
Stanley v. Epperson, 644 

14. It is the duty of parties to ask additional instructions to sup- 
ply any deficiency in the instructions as given by the court; and a 
party failing to do so has no right to complain of the action of the 
court, unless there was positive error in the instructions given, or it 
appeared that he had suffered injury from them. Ford v. McBryde, 
498. 


PRESUMPTION. 

COMMUNITY PROPERTY, 4. SURVEY, 2. 

MORTGAGE, 3. VOID AND VOIDABLE, 1. 

PRINCIPAL AND AGENT, 2. 

1. The words **more or less”’ in a deed, in the absence of fraud 
or mistake, are taken as prima facie evidence that the parties to 
the deed intended to risk a gain or loss in the estimated quantity. 
Rich v. Ferguson, 396. 

2. The action of the judge in deciding upon evidence, in the 
absence of a jury, is entitled to the same presumption in its favor 
that a verdict of ajury should have. Jd. 

3. Authority to draw a bill of exchange may be presumed from 
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PRESU MPTION—continued. 
repeated acts of the agent, adopted and confirmed by the principa! 
previous to the contract in which the question is raised. Fried- 
lander v. Cornell, 585. 


PRINCIPAL AND AGEN'1 

CONTRACT, 7. 

Equity, 2. 

1. A letter of credit which announces the one to whom it is given 
as the agent of the writer, and which requests that any goods or 
assistance the agent may need should be furnished and charged to 
the account of the writer, but which gives no authority in terms to 
draw drafts, does not authorize the agent to draw a draft on the 
writer of the letter for advances made by the party to whom it is 
addressed. But in a suit on the drafts against the writer, it is com- 
petent to show other acts and admissions of the writer to fix his 
responsibility. Friedlander vy. Cornell, 585. 

2. Authority to draw a bill of exchange may be presumed from 
repeated acts of the agent, adopted and confirmed by the principal 
previous to the contract in which the question is raised. Td. 


PRINCIPAL AND SURETY. 

Where a creditor, by a valid and binding agreement with the 
principal debtor, without assent of the surety, materially varies the 
terms of the contract, or extends the time for its performance, the 
surety is thereby discharged. Yeary v. Smith, 56. 


PROBABLE CAUSE. 

1. What facts and circumstances amount to probable cause is a 
pure question of law; whether they exist in any particular case is a 
question of fact for the jury. Landa vy. Obert, 539. 

2. The most approved definition of probable cause, and which 
commends itself as the true one, is given by Mr. Justice Washington 
in 3 Wash. C. C., in Monroe v. Dupont ef al.: **A reasonable ground 
of suspicion, supported by circumstances sufficiently strong in them- 
selves to warrant a cautious man in the belief that the person accused 
is guilty of the offense with which he is charged.”’ Jd. 


PROBATE MATTERS. 
ADMINISTRATORS. 
ESTATES OF DECEDENTS. 
1. A guardian, by order of the Probate Court, sold land of his 

ward on a credit. In part payment of the debt he received Con- 
federate money, in 1864, and invested a part of it in the purchase of 
negroes for said ward. The action of the guardian was reported 
to and approved by the Probate Court. Ina suit after the discharge 
of said guardian for the amount of Confederate money received : 
Held, That the order of the Probate Court approving the acts of the 
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PROBATE MATTERS—continued. 


guardian in receiving Confederate moncy and investing it in slaves 
was not a nullity, nor did such approval exceed the jurisdiction of 
the Probate Court. Roberts vy. Schultz, 184. 

2. An order discharging a guardian made after the majority of the 
ward and upon an approval of his settlement account indorsed 
thereon by the ward, without citation or other notice, is valid; 
all parties interested being before the court, citation is not neces- 
sary. Id, 

3. The fact that a sale of land belonging to an estate was ordered, 
on the petition of the admini-trator, for the purpose of paying 
debts, under the probate law of 1848, does not affect the title of the 
purchaser. Davis v. Touchstone, 490. 

4. The provision of the statute requiring the order for the sale of 
property of an estate to describe the property, like the provision re- 
quiring the application of the administrator to be accompanied by an 
estimate of expenses and claims, and to be verified by affidavit, must 
be regarded as directory. IJd., 491. 

5. After confirmation of an administrator’s sale to one purchaser, 
it is competent for the court to change the order, and confirm the sale 
in the name of a different purchaser, with the consent of him to 
whom the sale was first confirmed. In the absence of evidence to 
the contrary, such consent will be presumed. Jd. 

6. At the April Term, 1857, of the Probate Court of Kaufman 
county, an order was made allowing the application of an admin- 
istrator to sell ** the real estate of the decedent, consisting of four 
hundred and six acres of land,”’ fixing the time and place of sale, 
and directing that the sale be ‘tin accordance with law.’? The 
inventory showed that the only land owned by the estate was a tract 
of four hundred and six acres. The administrator returned anu 
account of sale of four hundred acres, at $2.35 per acre, amounting 
to $954.10. At the July Term thereafter the court approved the 
sale, and ordered that the administrator ‘* make a good and sufficient 
deed to the purchaser.”’” The administrator executed a deed, at- 
tempting to give field-notes, but misdescribing the land. The pur- 
chase-money was paid by the purchaser: Held, (1) That the absence 
of particular description in the proceedings ordering and approving 
the sale was at most an irregularity, and not rendering the pro- 
ceedings void; (2) that the order of sale, sale, confirmation, and 
payment of purchase-money constituted an equitable title, without 
deed ; and (3) the execution of an imperfect deed did not affect the 
rights of the vendor. McBee v. Johnson, 634. 

7. The prohibition in the second.section of said act, (Paschal’s 
Dig., 6827,) ** that in actions by or against executors, administrators, 
or guardians, * * neither party shall be allowed to testify,’’ &c., 
was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested; and in a proceed- 
ing to probate a nuncupative will, it was improper to allow parties 
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PROBATE MATTERS—continued. 
interested to testify to the ‘‘ statements by or transactions with the 
deceased,”’ which facts constituted the will sought to be admitted 
to probate. Lewis v. Aylott, 199. 


PROMISSORY NOTE. 
LIEN, 11. 
PARTIES, 10, 11. 


PUBLICATION, SERVICE BY. 

CITATION, 1, 2. 

PRACTICE IN DISTRICT COURT, 5, 10. 

This court has often held that a’sheriff’s return showing only that 
service of citation was made *‘ by causing publication of the writ” 
in a newspaper published in the county, is insufficient, and will not 
sustain a judgment by default. Lyon v. Paschal, 435. 


PUBLIC STREETS. 

It seems that the injury from obstructing streets is to the general 
public rather than to the city; but when the control of the streets 
has been conferred upon the city, it may institute proceedings to 
remove obstructions. Rio Grande R. R. v. Brownsville, 88. 


PURCHASER. 

ADMINISTRATORS, 5, 6, 7. LIEN, 1, 2, 7, 10. 

ATTACHMENT, 2. PLEADING, 4. 

BoNA FIDE PURCHASER, 1,10. PROBATE MATTERS, 3, 4, 5, 6. 

ESTATES OF DECEDENTS, 15. SHERIFF’S SALE, 1. 

ESTOPPEL, 3. TRESPASS TO TRY TITLE, 9. 

1. In trespass to try title, the rights of a defendant, who holds as 
the purchaser of the legal title from the mortgagor, are not affected 
by proceedings under a decree of foreclosure to which he was not a 
party. Sample v. Irwin, 567. 

2. As against a purchaser from the vendee of whose claim there is 
notice, a sale had under a decree of foreclosure against the original 
vendee alone is ineffectual to pass title; it would be otherwise if the 
original vendee had exeeuted a mortgage to secure the purchase- 
money at the time he received a deed; in such case the two instru- 
ments together would constitute an executory contract, and title 
would not pass until payment of purchase-money. Byler v. John- 
son, 509. 

3. The lien of the judgment creditor who, without notice, has 
caused a levy to be made upon land under his judgment, under an 
execution directed to another county, is superior to the unrecorded 
deed of a vendee of the defendant in execution. Grace v. Wade, 522. 

4. A purchaser under such levy and execution with notice is 
entitled to the rights of the creditor, and his title under such pur- 

chase is not affected by his notice of the adverse claim. Jd. 
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PURCHASER—continued. 


5. The holder of several purchase-money notes secured by the 
vendor’s lien upon a tract of land cannot defeat the enforcement of 
such lien by the holder of other of such notes with like security by 
purchasing the legal title to the land on which the lien exists; nor 
will such purchaser be entitled to a decree ordering sale of the land 
with a pro rata division of the proceeds of such sale, unless such 
relief be asked by appropriate pleadings. It is not error to refuse a 
charge suggesting such relief when the defendant had no affirma- 
tive pleadings as a basis for such charge or relief. Ellis v. Single- 
tary, 27. 7 

6. While a judgment creditor may be a bona fide purchaser, yet 
if he reconvey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. Id. 


RATIFICATION OF CONTRACT. 


PLEADING, 15. 


RAILWAY COMPANY. 








CONSTITUTIONAL LAW, 5, 6, 7,8. DAMAGES, 1, 2. 


COUNTIES, 1, 2. LIEN, 10. 
CONTRACT, 4, 5, 6. STATUTES CONSTRUED, 6,7, 8, 


9, 10, 11, 12, 13, 14, 15, 16, 17. 

1. A charter authorizing the construction of a railroad ‘to 
Brownsville, on the Rio Grande,’’ is not to be restricted to the 
right to build the road to the limits of the city, but it imports an 
authority to extend the road within the corporate limits of the city. 
Rio Grande R. R. v. Brownsville, 88. 

2. The words ‘*at’’ and ‘* from” are correlative with ‘‘fo,”’ as 
showing the points from and to which a road may be constructed ; 
and if the first may be used inclusively, so may the latter. Jd. 

3. The right is expressly conferred by law upon all railroad com- 
panies chartered by the laws of this State to use any of the public 
streets, alleys, and highways of any city or town which may be on 
their lines of road, without making such city or town any compen- 
sation. (Paschal’s Dig., art. 4941.) Id. 

4. In case of disagreement between a railroad company and the 
city authorities as to what street should be occupied by such rail- 
road, it is the duty of each to invoke the aid of the State engineer, 
or other person to be appointed by the Governor, to designate the 
street to be taken by the railroad. (Paschal’s Dig., art. 4937.) Id. 

5. The city authorities, after having granted consent to a railroad 
company to use a certain street, carinot, by revoking the city ordi- 
nance granting such authority, deprive the railroad of its right to 
use such street, if, prior to the repeal, the railroad had made ex- 
penditures on the strength of the consent. Id., 89. 

6. County bonds mgy be made payable “tin New York,’ such 
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RAILWAY COMPAN Y—continued. 
being within the discretion of the County Court in giving practical 
effect to the proposition voted for, of extending aid by county 
bonds to a railroad. Austin v. G. C. & S. F. R. R. Co., 235, 

7. The laws levying taxes for general purposes have no reference 
to taxes assessed under special authority. Jd. 

8. It is proper that the sheriff be named by the decree as author- 
ized to enforce it by making sale of road, road-bed, and franchise 
of a company against which a decree of foreclosure is rendered. 
Waco Tap R. R. Co. vy. Shirley, 357. 

9. In a suit by a contractor against a railroad company for dam- 
ages for breach of contract, it is admissible for the railroad company 
to show the inability of the contractor to perform his obligations, 
and that he was unable to respond in damages, for the purpose of 
showing that the loss of the profits which would have been realized 
by a completion of the contract by the contractor was attributable 
in part at least to such inability. Jd., 355. ' 

10. It is not in all cases required that a railroad company wait 
until it is too late to have work stipulated to be done by a contractor 
completed by the desired time, in order that the contractor's inability 
to comply with his contract be demonstrated, on peril of paying him 
all the profits to be realized from a performance of his contract; ’ 
but before taking action in breaking off the contract the failure of | 
the contractor must be shown to have been imminent, &e. Td. 





ere 


11. The probable cost of completing a contract for the construe- 
tion of a railroad may be satisfactorily established by proof of the 
value of the material, labor, and skill required. ‘To effect such 
proof, resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify them 
to testify as to such matters. Jd., 356. 


A ETE OE FMEA 


RAISED CHECK, 
1. The indorsement of a raised check is in effeet a representation 
and warranty to the drawee that it is genuine, upon which he may 
rely, in making payment, secure in being reimbursed by the indorser 
after discovery of the fraud. City Bank vy. National Bank, 203. 
2. The payment of a raised check to an indorser thereof through 
mistake may be recovered back by the paying bank to the extent of 
the difference between the original check and the amount to which 
it is raised, if there be no other feature in the transaction to work 
an estoppel. ‘The indorsement is substantially a warranty on the 
part of the indorser that there is no mistake in the amount. Jd. 
3. As against one who passes a raised bill or check, and especially 
in favor of a drawee who ‘pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or duty, reason- 
able diligence in demanding repayment is ail that can be required; 
and when that is exercised and no damage has resulted from the 
delay, the right of recovery is not lost. Jd. 
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RECITALS. 

JUDGMENT, 7. 

On appeal, where the record does not show service on, or appear- 
ance by the defendants, a recital in the judgment by default, that 
the defendants were duly served with process, will not be considered 
evidence of service so as to sustain the judgment; otherwise, when 
the judgment is collaterally attacked. Burditt v. Howth, 466. 


RECEIPT. 
EVIDENCE, 13, 16. 


RECEIVING STOLEN GOODS. 
INDICTMENT, 2. 


RECONVENTION. 

A defendant, when property has been seized under attachment, 
which is afterwards lost to him by its delivery to some other person, 
without his fault or consent, and with the consent of the plaintiff, 
may plead in reconvention its conversion, and is entitled to a credit 
for its value on any debt which the plaintiff may establish. Heii- 
broner v. Douglass, 402. 


REGISTRATION. 
CONSTITUTIONAL LAW, 10. 


RELATION. 
AMENDMENT, 1. 


RELEASE. 
TENANCY IN COMMON, 1. 
VENDOR AND VENDOR’S LIEN, 3. 


REPEAL. 

1. An act repealing another, and not providing when it shall take 
effect, does not effect a repeal until sixty days from the adjournment 
of the Legislature. Austinv. G. C. & S. F. R. R. Co., 234. 

2. The exception in one of the acts of May 2, 1874, enacting that 
the previous act of April 22, 1874, repealing the act of April 12. 
1871, should take effect from its passage, but excepting from its 
provisions the county of Galveston, was valid. Jd., 235. 


RES JUDICATA. 
PRACTICE IN DISTRICT COURT, 3. 


RULES OF THE SUPREME COURT, 656. 
SALE. 


ADMINISTRATORS, 6, 7. PLEADING, 15. 
ESTATES OF DECEDENTS, 12, PROBATE MATTERS, 3, 4, 5, 6. 
13, 14. TRESPASS TO TRY TITLE, 9. 


46 
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SECONDARY EVIDENCE. 
The execution of a decd not properly authenticated for record, to 
which there are subscribing witnesses, cannot be proved by one not 
a witness or party thereto until affidavit has been made, not only 
that the residences of the subscribing witnesses are unknown, but 
that diligent inquiry has been made for them. Sample v. Irwin, 567. 


SERVICE OF PROCESS. 

JUDGMENT BY DEFAULT, 1. 

JURISDICTION, 2. 

This court has often held that a sheriff’s return showing only that 
service of citation was made ‘* by causing publication of the writ” 
in a newspaper published in the county, is insufficient, and will not 
sustain a judgment by default. Lyon v. Paschal, 435. 


SET-OFF. 

An answer setting up in set-off matters not connected with the 
demand on which the action is brought, shonld contain such allega- 
tions as would entitle the defendant to a judgment, if he were pros- 
ecuting a suit on it as plaintiff. vans vy, Bell, 553. 


SHERIFFS, SHERIFFS SALE. 

ATTACHMENT, 1. LEvy, 1, 2. 

CONSTITUTIONAL LAW, 1. LIEN, 10. 

1. When there is an enormous inadequacy of price at a sheriff’s 
sale, if there are but slight irregularities or other circumstances 
attending it, caleulated to prevent the property from bringing some- 
thing like its reasonable value, it is regarded as unconscientious in 
the purchaser to hold the property so purchased, and his deed will 
be canceled. Taul v. Wright, 388. 

2. See facts held sufficient to sustain the verdict negativing an 
alleged conversion of property seized by a constable under execn- 
tion. Clegg v. DeBruhl, 141. 

3. It is proper that the sheriff be named by the decree as author- 
ized to enforee it by making sale of road, road-bed, and franchise 
ofa company against which a decree of foreclosure is rendered. 
Waco Tap R. R. Co. v. Shirley, 357. 

SLANDER. 
EVIDENCE, 22, 23. 
SPECIFIC ARTICLES. 
EVIDENCE, 16. 
DAMAGES, 9. 
SPECIAL ISSUE. 

DAMAGES, 9. 

PRACTICE IN DiIstTRICcT CouRT, 2, 7. 

PRACTICE IN SUPREME COURT, 3, 11. 

1. When special issues are presented to a jury, thev should pre- 
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SPECIAL ISSUE—rontinued. 
sent the questions of fact in litigation. (See special issues insuffi- 
cient to clicit a verdict decisive of the questions involved in the suit.) 
Frost v. Frost, 325, 


SPECIAL LEGISLATION. 
CONSTITUTIONAL LAW, 14. 


SPECIFIC PERFORMANCE. 

STALE DEMAND, 1, 2. 

1. A bond was exeeuted December, 1856, for title, to be made on 
the payment of the balance of the purchase-money ; suit was brought 
by the holder of the bond September 1, 1870, against the vendor and 
a purchaser with notice, to enforee specific performance, the plain- 
tiff offering to pay the balance of the purchase-money and interest 
due: Held, That suci: demand was not stale nor barred by limita- 
tion. Hild v. Linne, 476. 

2. Where time is not of the essence of a contract for the sale of 
land, mere delay in the payment of the purchase-money will not 
annul the contract, and the vendor, without demand and _ notice, 
cannot repudiate the contract or dispossess the vendee. Jd. 


STALE DEMAND. 

1. A bond was executed December, 1856, for title, to be made on 
the payment of the balance of the purchase-money ; suit was brought 
by the holder of the bond September 1, 1870, against the vendor and 
& purchaser with notice, to enforce specifie performance, the plain- 
tiff offering to pay the balance of the purchase-money and interest 
due: Held, That such demand was not stale nor barred by limita- 
tion. Hild vy. Linne, 476. 

2. Where time is not of the essence of a contract for the sale of 
land, mere delay in the payment of the purchase-money will not 
annul the contract, and the vendor, without demand and notice, 
cannot repudiate the contract or dispossess the vendee, Jd. 


STATUTE OF FRAUDS. 
LOCATIVE INTEREST, 1, 2. 


STATUTES CONSTRUED. 

CONSTITUTIONAL LAW, 7, 11, DAMAGES, 1. 

12, 13, 14, 15. JUSTICES OF THE PEACE, 1. 
CONSTRUCTION OF STATUTES. RAILWAY COMPANY, 3, 4. 
CORPORATIONS, 2, 3, 4, 5, 6, 7.> ‘TAXES, 2, 3, 4. 

1. The act authorizing the heirs, representatives, or relatives of 
deceased persons to sue for and recover damages where the death of 
such person or persons has been eaused by the negligence, culpable 
or willful act of another, and was intended for the benefit of the 

persons therein named, should receive sush a construction as will 
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STATUTES CONSTRUED—continued. 

vive cffect to the intention; therefore the second section of the 
act—‘*every such action shall be for the sole and exclusive benefit 
of the surviving husband, wife, child, or children, * * * and may 
be brought by such entitled parties or any one of them; and if such 
parties fail for three calendar months to institute suit, then it shall 
be the duty of the executor or administrator of the deceased,’’°— 
does not limit the right to sue after three months, to the adminis- 
trator or executor. (Paschal’s Dig., art. 16.) H. and T. C. R. 
W. Co.v. Bradley, 171. 

2. The ‘tact concerning wills,’’ (Paschal’s Dig., art. 5361,) the 
‘‘act concerning conveyances,” (Paschal’s Dig., art. 997,) and the 
‘act adopting the common law,’ (Paschal’s Dig., art. 978,) being 
acts passed at the same session of the Congress of the Republic, 
should be construed together, and so that all parts of said acts not 
repugnant may stand. Lewis v. Aylott, 190. 

3. The act concerning wills, (of March, 1840, Paschal’s Dig., arts. 
5174-5361,) so far as not inconsistent with the probate act of 1870, 
was not thereby repealed; and the first section of the wills act, pre- 
scribing who may make wills and what may be disposed of, and the 
tenth section, prescribing that a bequest to a witness shall be void, 
are believed to be stillin foree. Ji. 

4, It is believed that the act of May 19, 1871, (Paschal’s Dig., art. 
6826,) removing the disabilities of witnesses on account of interest, 
&c,, applied to ordinary suits in the courts, and it cannot be con- 
strued so as to apply to ex parte proceedings, or the proof of wills, 
deeds, mortgages, &e. Id, 

5. The prohibition in the second section of said act, (Paschal’s 
Dig., art. 6827,) ‘‘ that in actions by or against executors, adminis- 
trators, or guardians, * * * neither party shall be allowed to 
testify,’ &c., was not intended to protect the executor, administra- 
tor, or guardian, but to protect those beneficially interested ; and in 
a proceeding to probate a nuncupative will, it was improper to allow 
parties interested to testify to the ‘“‘statements by or transactions 
with the deceased,’’ which facts constituted the will sought to be 
admitted to probate. Id, 

6. The act of April 12, 1871, entitled ‘‘ An act to authorize coun- 
ties, cities, and towns to aid in the construction of railroads and 
other works of internal improvement,”’ prescribed the conditions 
and manner of extending such aid, and was constitutional. Austin 
v.G. C.& S. F. R. R. Co., 234. 

7. An act repealing another, and not providing when it shall take 
effect, does not effect a repeal until sixty days from the adjournment 
of the Legislature. Id. 

8. Laws relating to the same subject, enacted during the same 
session of the Legislature, are to be construed together, and are 
ordinarily to be taken as parts of the same act. Jd. 

9. 'I'wo acts passed on the same day, identical in their enacting 
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STATUTES CONSTRUED—continued. 
clauses, in one of which the excepting clause is broader than the 
other, must be taken as one act; and the difference in the excep- 
tions does not produce a conflict between the acts. IJd., 235. 

10. The exception in one of the acts of May, 2, 1874, enacting 
that the previons act of April 22, 1874, repealing the act of April 12, 
1871, should take effect from its passage, but excepting from its 
provisions the county of Galveston, was valid. Td. 

11. Section 17 of article 12 of the Constitution of 1869, which 
provides, ** Every law enacted by the Legislature shall embrace but 
one object, and shall be expressed in its caption,’’ discussed. Jd. 

12. A proviso excepting a county from the operation of an act. 
altering the date at which an act, passed by the same Legislature, 
shall take effect, is not foreign to the purpose expressed in the eap- 
tion, *‘ An act to amend” the former act. Jd. 

13. Nor was the proviso to one of the acts of May 2, 1874, obnox- 
ious to the objection that it revived a repealed law; the repeal did 
not take effect until the amendment providing that it take effect 
upon its passage was enacted. Jd. 

7 14. By section 5 of the act of 12th April, 1871, a special meeting 
of the County Court shall be held on the first Monday after the re- 
turn-day of such election, when the court shall ascertain and record 
the result of the election ; and if two thirds of the qualified voters of 
the county shall have voted in favor of the proposition at such elec- 
tion, then it shall be the duty of the court to make such orders and 
adopt such regulations as will give practical effect to the proposition 
so voted for. Under this authority, the County Court had author- 
ity, and it was the duty of the court, to ascertain whether or not 
two thirds of the qualified voters had voted for the proposition; to 
do this it had authority to use the appropriate means of informing 
itself, so that a correct conclusion could be reached ; and it had the 
right to revise the list of registered voters of the county, and drop 
from the count names it had ascertained should be dropped from 
the list. The County Court, having convened at the proper time, 
could adjourn from time to time, as might be necessary to perform 
its duty. Id. 

15. A provision in the charter of a railroad company requiring 
five per cent. of its stock to be paid in, would not apply to the aid 
extended by counties in the construction of the road, by an ex- 
change of county bonds for stock in the railroad company. Jd., 236. 

16. It was not necessary that all the details of the manner and 
conditions of extending aid should have been specifically submitted 
toa vote and have been voted upon; the substantial question to be 
voted upon was, ‘*Shall the county aid in the construction of the 
road in the manner and to the extent provided?” Jd. 

17. The County Court did not exceed its authority in delivering 
bonds for the first five miles upon the completion of that part of 
the road, because it had not been ** equipped and operated by steam 
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STATUTES CONSTRUED—continued. 
for travel,’? &c. This has reference to the character of the con- 
struction of the road, and its operation was not a prerequisite to 
the power of the County Court in delivering the authorized bond, 
on the completion of the first section of the road, as required by its 
charter. Id. 

18. The act of February 2, 1856, (Paschal’s Dig., arts. 2061, 2071,) 
authorizing the County Court to grant a license for retail of spirit- 
uous liquors, &c., and the amendment to it (October 27, 1866, Pas- 
chal’s Dig, 2075-2082) was not repealed by the act of November 6, 
1866, ** An act to levy taxes ;”’ the provisions in said acts not con- 
flicting. ‘The amouut of the tax, the manner of. collecting it, and 
the purpose to which it should be applied, are matters of legislative 
discretion. Davey v. Galveston Co., 291. 

20. ‘The act “‘authorizing the Police Courts of the several counties 
of the State to issue and sell bonds for the purpose of erecting 
court-houses and jails, and to levy a special tax to meet the same,”’ 
approved October 27, 1866, (Gen. Laws, 11th Leg.,) was intended 
to enable the different counties to provide the means to erect suit- 
able buildings for the proper administration of justice and enforce- 
ment of the law; and such act was sufficient authority to levy a 
tax to pay interest on bonds for the erection of a *‘jail and work- 
house.” Jd., 292. 

21. That such bonds have not been issued, is not a sufficient 
ground to maintain an action to recover taxes so levied, in the ab- 
sence of allegations that the county had abandoned the purpose of 
erecting such buildings, or that the tax collected had been diverted 
to other purposes. Id. 

22. Paschal’s Dig., 1871, prescribes the statutory rule by which a 
statement of facts shall be certified to this court on appeal or error; 
the appellate court will not regard a statement of facts made or 
certified in any other manner. Frost v. Frost, 324. 

23. 1 Paschal’s Dig., arts. 1503-1517, construed. ridges v. 
Cundiff, 437. 

24. The provision of the statute requiring the order for the sale 
of property of an estate, to describe the property, like the provision 
requiring the application of the administrator to be accompanied by 
an estimate of expenses and claims, and to be verified by affidavit, 
must be regarded as directory. Davis v. Touchstone, 491. 

25. Paschal’s Dig., arts. 4988, 4989, construed. ‘The statute, in 
plain and unmistakable language, says that unrecorded conveyances, 
whether by deed or bond, are void as to two classes of persons, viz: 
** All creditors”? and ** subsequent purchasers for valuable consider- 
ation without notice.“ Grace v. Wade, 522. 

26. Paschal’s Dig., arts. 4988, 4989, 4994, discussed. Jd. 

27. The act of January 29, 1840, allowing assignees of land certifi- 
cates, six months after the issuance of a patent, in which to prove 
up and record their deeds to the certificate, applied only to the 
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STATUTES CONSTRUED—continued. 
assignments of certificates made before their location. Simpson v. 
Chapman, 561. 

28. After a certificate has been located, it is merged in the land, 
and its transfer is governed by the law for transfer of land, as to 
mode of conveyance, registration, &e. Id. 

29. As the statute (Paschal’s Dig., 16) was intended for the benefit 
of the persons therein named, it should receive such a coustruction 
as will give effect to the intention ; therefore the second section of 
the act—‘*every such action shall be for the sole and exclusive 
benefit of the surviving husband, wife, child, or children, * * * and 
may be brought by such entitled parties or any one of them; and 
if such parties fail for three calendar months to institute suit, then 
it shall be the duty of the executor or administrator of the de- 
ceased,’’—does not limit the right to sue after three months, to the 
administrator or executor. H. & T. C. R. W. Co. vy. Bradley, 172. 


STATEMENT OF FACTS, 
MANDAMUS, 1. 
1. Paschal’s Dig., 1871, prescribes the statutory rule by which a 
statement of facts shall be certified to this court on appeal or error; 
the appellate court will not regard a statement of facts made or 
certified in any other manner. Jost v. Frost, 325. 
2. A statement of facts calling for material documents, directing 
them to be inserted, but not containing them, is so far defective 
that the court can take no notice of such documents merely called 
for; nor will questions dependent upon them be passed upon by 
the court. Zaul v. Wright, 388. 
3. It was alleged that appellant had been deprived of the benefit of . 
a statement of facts, by the unnecessary, intentional, and wrongful 
adjournment of the court before there had been time within which 
the statement of facts could have been prepared. and that the dis- 
trict judge, for the purpose of depriving the appellant of the benefit 
of the appeal, had refused after the adjournment of the term, and 
also at its next term, to sign and certify a statement of facts, or 
to sign a bill of exceptions to his action in refusing to do so: Held, 
Such facts would not authorize the issuance of the writ of manda- 
mus against the district judge, requiring him to sign and certify a 
statement of the facts proven in the trial of the cause, Jost vy. 
Frost, 324. 





SUBROGATION, 

1. In 1846, A and B, as attorneys for an administrator, rendered 
professional services in a suit involving his intestate’s title to a 
league of land; in 1852, C, one of the heirs, conveyed as sole 
owner, the league in controversy to D, who, in part consideration, 
assumed the payment of the fees due A and B, and executed a 

mortgage on the entire league, to secure the payment of the purchase- 
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SUBROGATION—continued. 







money. D afterwards set aside three hundred and fifty acres of 
the land to A and B in payment for their services in the suit, and 
made a deed thereto. The vendee of A and B, in 1854, conveyed 
toW. Afterwards, at a sale on foreclosure of the mortgage to C 
by E, the administrator on his estate, the entire league was pur- 
chased by E as C’s administrator. C, during his life, recognized 
the fact that the lands conveyed by him were incumbered by the 
lien for the fees due to A and B: Held, 1. In a suit for the land by 
E against W, that the above facts constituted a sufficient defense : 
that E could not repudiate the conveyance under which W claimed, 
without restoring the value of the services for which the conveyance 
under which W claimed the land was made, and that W was subro- 
gated to the rights of the attorneys A and B. 2. The heir cannot 
treat the adjustment of a claim against the estate of his ancestor as 
a nullity, while he enjoys without offering to restore the benefit of 
it. Walker vy. Lawler, 532. 


SUBSIDY, 


COUNTIES, 2. 
STATUTES CONSTRUED, 16, 17. 


SURETY. 


PRINCIPAL AND SURETY. 


SURVEY. 





1. It was the duty of a surveyor in making a survey of an eleven- 
league grant, in 1833, to mark the lines, where this could be done, 
and to designate and call for the natural objects found in making 
the survey and such artificial ones as he could make, which would 
be sufficient to locate and identify the survey as actually made upon 
the ground. Phillips v. Ayres, 601. 

2. Until it be otherwise shown, it is presumed the surveyor did 
his duty in making a survey. Td. 

3. If the calls in a survey are conflicting and contradictory, pref- 
erence must be given to those which in their application to the 
grant are more specific and definite, in place of such as are merely 
general and indefinite or descriptive. Id. 

4. Descriptive and locative calls defined and discussed. Jd., 602. 

5. The general principles by which courts are guided in ascertain- 
ing lost lines and corners of surveys, or in fixing and defining upon 
the ground such as never were made, as recognized by the Supreme 
Court of Kentucky, adopted, as follows: (1.) ‘‘In general, distance 
yields to course, or, in the absence of any circumstance bringing the 
mind toa contrary conclusion, the courses shall be first pursued, con- 
tracting or extending the distances, as the case may require, to make 
the survey close. (2.) The beginning corner in the plat, or eertifi- 
cate of survey, is of no higher dignity or importance than any other 
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SURVE Y—continued. 

corner of the survey. (3.) The order in which the surveyor gives 
the lines and courses in his certificate of survey is of no importance 
to find the true position of the survey. Reversing the courses is 
as lawful and persuasive as following the order of the field-notes. 
(4.) That construction is to prevail which is most against the party 
claiming under the uncertain survey. It is his duty to show and 
establish his corners.’’ (5.) General, descriptive, and directory calls, 
although the character of the object called for may be entitled to 
greater consideration, must yield to calls for objects held to be of 
lower grade, in determining their relative importance, when such 
objects are referred to for the purpose of the specific location and 
identity of the land. Td. 

6. He who sets up an outstanding claim as a defense, must show 
satisfactorily that it embraces the land in controversy. J#., 

7. A survey described as lying on the left bank of a navigable 
river will be so run that none of the lines shall cross the river; 
course and distance crossing the river will be disregarded to the 
extent interfered with by the river. Jd. 


SURVEYOR. 
SURVEY. 
TAXES. 
RAILWAY COMPANY, 6, 7. 


STATUTES CONSTRUED, 19, 20, 21. 

1. Section 32 of article 12 of the Constitution of 1869—‘* The in- 
ferior courts of the several counties in this State shall have the power, 
upon a vote of two thirds of the qualified voters of the respective 
counties, to assess and provide for the collection of a tax upon the 
taxable property to aid in the construction of internal improve- 
ments, provided that such tax shall never exceed two per cent. upon 
the value of such property ’’—was not designed to determine the char- 
acter of such aid or the manner in which it should be extended, but 
the conditions and extent of such aid. Austin v. G. C. & S. F. R. 
R. Co., 234. 

2. The laws levying taxes for general purposes have no reference 
to taxes assessed under special authority. IJd., 235. 

3. Unless there is express direction in the charter or ordinances 
of a city that suits for unpaid taxes shall be brought in a particular 
manner, the assessor and collector may institute such suits in the 
name of the city. Lockhart v. City of Houston, 317. 

4, Authority to a city through its officers to seize and sell property 
on which the taxes have not been paid, conferred by an act of the 
Legislature in 1866, was destroyed by section 21, article XII, of the 
Constitution of 1869, prohibiting the sale of landed property for 
taxes due thereon, except under a decree of some court of compe- 
tent jurisdiction. Td. 
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TAXES—continued. 

5. The averment that property was ‘‘ assessed for taxes”? is suffi- 
cient, without detailing by whom it was assessed, and other facts 
showing a legal assessment, The “levy and assessment’’ are 
themselves facts sufficiently removed in their nature from mere 
conclusions of law to admit of being averred without setting out 
What acts were done, or by what officer, in makiug the levy and 
assessment. Jd. 

6. ‘To maintain a suit for taxes, in the absence of statutory au- 
thority, an assessment must be shown, and demand of the tax made 
of the delinquent. ‘lhe taxpayer must be first in default by his fail- 
ure to pay. Id. 


TENANT—TENANCY IN COMMON, 

MORTGAGE, 3. 

1. That one of two tenants in common in several city lots oceu- 
pied less than one half of the lots so held, and erected thereon 
valuable improvements, and engaged at his own expense in storing 
goods, formed a sufficient consideration for a release by the other 
tenant in common of all claim to the profits arising from the storage. 
Neil v. Shackelford, 119. 

2. In an action by one tenant in common against the other for an 
account of profits made by him while carrying on business on his 
own account on a part of the property so held in common: Held, 
correct to instruct the jury—(1) that the owner of an undivided half 
of the lots had a right to use and occupy any portion of the same, 
subject to the equal right of use and oceupation by the plaintiff; and 
that defendant would not render himself liable for use, &c., until 
plaintiff should demand to enter and equally use the lots; (2) that 
to recover, the plaintiff must prove an express agreement »y the de- 
fendant to account for one half of the value of the use, &e. ; (3) that 
defendant was not bound to account to plaintiff for the profits result- 
ing from improvements put upon the lots, or for labor and care in 
conducting any business thereon, unless there was an agreement to 
that effect. Jd. 

3. A judgment of foreclosure, in which the teuant for years is not 
made a party, is not conclusive against such tenant, and he can as- 
sert his rights in defense in an action of trespass to try title brought 
against him by a purchaser uuder the foreclosure. Lockhart vy. Ward, 


» 


THEFT. 

EVIDENCE, 2, 4. 

1. The stealig of different articles of property belonging to differ- 
ent persons, at the same time and place, so that the transaction is 
the same, is but one offense against the State. The accused cannot 
be convicted on separate indictments charging different parts of one 
transaction as in each a distinct offeuse. A conviction on one of 
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THEFT —continued. 
the indictments bars a prosecution on the others. Wilson v. The 
State, 76. 

2. On a trial for theft of two oxen, where the testimony showed 
that the oxen were taken from the possession of a widow claiming 
them as her own, but they appeared to be unadministered commu- 

l nity property of the estate of her husband: Held, Proper to instruct 
the jury, ‘‘if the proof shows that she had the oxen in possession, 
- and claimed and exercised acts of ownership over them, the pre- 
sumption would be that she was the owner, in the absence of satis- 
- factory evidence to the contrary; * * and if the proof further 








. satisfies the jury that the defendant took the said oxen from the 
| possession of the owner without her consent, they will find him 
guilty.”” Henry vy. The State, 84. 

3. On a trial for theft of property from the possession of a party. 
= who is shown to be a joint owner, and who had the property in 
v possession, such testimony is sufficient proof of ownership. Id. 

o | 

1 TRANSCRIPT. 

> PRACTICE IN SUPREME COURT, 7, 9. 

i TRESPASS TO TRY TITLE. 

is EVIDENCE, 18. PLEADING, 16. 

i, PARTIES, 7. TRUSTS AND ‘TRUSTEES, 9. 

lf 1. A judgment of foreclosure, in which the tenant for years is not 

ey made a party, is not conclusive against such tenant, and he can 

cl assert his rights in defense in an action of trespass to try title 

il brought against him by a purchaser under the foreclosure. Lock- 

ut hart v. Ward, 227. 

e- t 2. A defendant, pleading specially his defenses in addition to the 

ut plea of **not guilty,’’ will be held to the defenses so pleaded, the 

t- plea of “‘not guilty’? in such ease being considered as only requir- 

i ing plaintiff to make out his case. Shields v. Hunt, 424. 

to 3. It is not error to refuse permission to the defendaut, after the 
trial has begun, to withdraw special defenses pleaded, Such action, 

ot if permitted, would change the effect of the plea of **not guilty.” 

S= Id. 

lit 4. Ina suit of trespass to try title, the petition being indorsed as 

d, usual, it is sufficient to aver that plaintiffs are the legal and rightful 
owners of an equal undivided tract of the land deseribed; that on a 
certain day, giving the date they were seized and possessed of said 
land; and that on said day the defendant set up some claim thereto 
disturbing their possession, and keeping them from that time from 

21- the possession thereof; the prayer being for judgment for the pos- 

is session, the removal of the cloud east by defendant’s claim, the par- 

ot tition of their interest, quieting of their title, for costs and general 

ne relief. Bridges v. Cundiff, 440. 


of 5. The practice of adding to a petition to try title, a prayer in 
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TRESPASS TO TRY TITLE—continued. 
appropriate cases for partition, is in harmony with our system of 
pleading and practice. Id. 

6. In trespass to try title, where plaintiffs in their pleadings do 
not set out the commencement or derivation of their title, it is error 
to exclude evidence of heirship, otherwise admissible, on the ground 
that there was no allegation of heirship in the pleadings. It would 
be different if plaintiffs had undertaken to specifically set out their 
title, and had failed to aver heirship. Jd. 

7. When the petition disclosed that the main object and purpose 
of the suit was to try title to the undivided half of a tract of land 
as to which there was a controversy, and of which plaintiff alleged 
that he had been wrongfully dispossessed by the defendant: Held, 
That although there was a prayer for partition, the suit was an 

- action of trespass to try title; and that under a plea of not guilty, 
defendant could set up any matter of defense denying the title of 
plaintiff, or showing that defendant had acquired title to the land in 
controversy. Watson v. Hewitt, 472. 

8. When the plaintiff in trespass to try title alleges the execution 
by his vendee of a deed to defendant, under which he went into 
possession, executed before the institution of a former suit by plaint- 
iff against said vendee, to subject the land to the vendor’s lien, and 
to which suit defendant was not a party, the exclusion of all evi- 
dence concerning the proceedings in said suit is not error. Byler v. 
Johnson, 509. 

9. As against a purchaser from the vendee of whose claim there 
is notice, a sale, had under a decree of foreclosure against the orig- 
inal -vendee alone, is ineffectual to pass title; it would be othe 
wise if the original vendee had executed a mortgage to secure t 
purchase-money at the time he received a deed; in such case, t) 
two instruments together would constitute an executory contract, 
and title would not pass until payment of purchase-money. Jd. 

10. In trespass to try title, the rights of a defendant, who holds 
as the purchaser of a legal title from the mortgagor, are not affected 
by proceedings under a decree of foreclosure to which he was not a 
party. Sample v. Irwin, 567. 

11. In trespass to try title, the plaintiff is not required to give the 
defendant notice of the source from which he claims title; and if he 
gives the defendant notice of the loss of a particular deed, or of the 
filing of a deed or of a certified copy thereof, to be used in the 
evidence, he is not thereby estopped from showing title in some 
other way. Stanley v. Epperson, 645. 








TRIAL BY JURY. 
CHARGE OF CouRT, 1. PRACTICE IN DISTRICT COURT, 3, 
JURY, 1, 2. 4, 8, 12, 14, 16. 
MALICIOUS PROSECUTION, 1. PROBABLE CAUSE, 1. 
TRUSTS, 6. 
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TRIAL BY JURY—continued. 
Where there is no issue joined and the facts are admitted by the 
defendants, it is pot error in the District Court to render judgment 
without a jury. Hammond v. Mays, 486. 


TRUSTS AND TRUSTEES. 
CONDITIONAL SALE, 1. JUDGMENT CREDITOR, 1. 
FINAL JUDGMENT. 4, LOCATIVE INTEREST, 3. 

1. While a judgment creditor may be a bona fide purchaser, yet if 
he reconvey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. illis vy. Singletary, 27. 

2. If a trustee act strictly within the line of his duty, and does 
not exceed the limit of the discretion intrusted to him, and is 
guilty of no fraud, he cannot be held responsible for any loss which 
may occur to the trust estate by his acts. Kennedy v. Briere, 305. 

3. It was not evidence of fraud or of gross negligence in such a 
trustee to take Confederate money in payment for property sold by 
him, and it was error, in a suit calling in question his action in re- 
ceiving it, to instruct the jury that it was fraudulent. Jd., 306. 

4. The sale of property by such trustee, in 1864, for Confederate 
money, in Texas, was not of itself a breach of trust, rendering the 
trustee liable for the conversion of the property sold. Jd. 

5. An action against a trustee for a breach of his trust is within 
the bar of the statute of limitation. A suit for the value of property 
alleged to have been unlawfully disposed of by the trustee, is not a 
suit to enforce the trust, and it is barred by limitation. Jd. 

6. The intent of the parties, when there has been evidence of the 
existence ef a trust adduced, is to be ascertained by the jury asa 
question of fact, not by the court, upon the legal effect of the writ- 
ten contract. The question is, what was the intent of the parties, 
not what they said. Hudson v. Wilkinson, 445. 

7. A trust deed to personal property, accompanied by possession, 
may be considered a pledge, which will authorize the recovery of 
the property from the owner, or any one else taking it with notice, 
such owner or his assignee having the right to redeem by payment of 
the debt and costs. Id. 

8. See atrust deed construed, and acts of the trustee held to be 
unauthorized under it, and therefore void. Ferguson yv. Reed, 574. 

9. Adefendant, in trespass to try title, who, after selling the land 
in controversy to a third party, had acquiesced and consented to the 
erasure of the name of his vendee from the deed which he had made, 
and the insertion of the plaintiff’s name therein, after a purchase and 
payment therefor by the plaintiff, is estopped from denying the title 
of the plaintiff. Stanley v. Epperson, 645. 

10. When a contract for location is consummated by the issuance 
ofthe patent, the party in whom the legal title is vested holds it in 
trust for his co-tenant to the extent ofhis interest. The legal title is 
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TRUSTS AND TRUSTEES—continued. 


a bare, naked trust in the patentee, held in subordination to the 
superior equitable rights of the locator, to the extent of his undivided 
interest before partition, and for the specific part allotted to him 
afterwards. Gibbons vy. Bell, 418. 


VARLANCE. 


IDEM SONANS, 1, 2. 


VENDOR-—-VENDOR’S LIEN. 


CONSTITUTIONAL LAW, 1. PROBATE MATTERS, 6. 
ESTOPPEL, 5. SPECIFIC PERFORMANCE, 1, 2. 
EVIDENCE, 20. STALE DEMAND. 1, 2. 


1. The substitution of a new note signed by another party fora note 
secured by the vendor’s lien, will not of itself discharge such lien. 
Ellis y Singletary, 27. 

2. Nor will the fact that sueh substituteion note is secured by the 
personal obligation of other persons affeet the vendor’s lien when 
there is an express agreement that the lien shall be retained. Jd. 

3. Taking additional personal security is a fact from which the 
abandonment of the vendor's lien may be inferred; but such fact 
may be explained; and the release of the lien is a question of fact 
depending wpon the evidence establishing the intention of the parties 
to rely upon the land as security, or as one of the securities, for the 
unpaid purchase-money. Id. 

4. The holder of several purchase-money notes secured by the 
vendor's lien upon a tract of land, cannot defeat the enforcement of 
such lien by the holder of other of such notes with like security, by 
purchasing the legal title to the land on which the lien exists; nor 
will such purchaser be entitled to a deeree ordering sale of the land 
with a pro rata division of the proceeds of such sale, unless such re- 
lief be asked by appropriate pleadings. It is not crror to refuse a 
charge suggesting such relief when the defendant had no affirmative 
pleadings as a basis for such charge or relief. Jd. 

5. In a suit on a promissory note and to enforce the vendor’s lien, 
where the defendant pleaded a general denial, a verdict for the 
amount of the note is insufficient to sustain a judgment foreclosing 
the lien. Preston v. Breedlove, 47. 

6. A party in possession claiming under complete and recorded con- 
veyances, is not affected bya decree foreclosing the vendor’s lien 
against a remote vendor in a proceeding to which he is not a party ; 
and a sale under such decree would be ineffectual to pass the title, 
or, at all events, so as to cut off his defenses to the lien. Jd. 

7. The fact that suit had been brought against the maker of a note 
secured by the vendor’s lien for the land, is not of itself evidence of 
failure of title so as to defeat the action on the note for the purchase- 
money. Id. 

8. When the plaintiff in trespass to try title alleges the execution 





